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''ARROGANCE CLOAKED AS HUMILITY''

AND THE MAJORITARIAN FIRST AMENDMENT.

THE FREE SPEECH LEGACY

OT CHIEE JUSTICE WILLIAM K REHNQUIST

By hiiivard L Carter and Brad Clark

In his nineteen years as chief justice of the United States, William H.
Rehnquist voted in favor ofthe individual expression interest asserted in
approximately one-fifth ofthe Speech Clause cases heard by the Supreme
Court. Meanwhile, he opposed protecting those constitutional ijiterests
in approximately two-thirds ofthe speech cases during that time. (His
votes evidenced both speech-protective and non-protective elements just
more than 10% ofthe time). This analysis compares Rehnquist's juris-
prudence with that of his two immediate predecessors, Chief Justices
Warren Burger and Earl Warren. Rchnquist's deference to government,
reliance on history, and formalist categorization of cases represented a
shift of focus from the First Amendment as protector of minority views
to the First Amendment as bastion of majoritarianism.

Supreme Court Chief justice William H. Rehnquist would hardly
be called a champion of the Eirst Amendment. In his nineteen years
as chief—from his appointment September 26, 1986, to his death
September 3, 2005—Rehnquist voted in favor of the individual or
minority expression interest asserted in just 22% of the Speech Clause
cases heard by the Court. He opposed protecting those constitutional
interests in 67% of the speech cases during that time, and he split his
vote 11%, of the time (see Figure 1).' The Rehnquist Court as a whole has
been credited with stemming the tide of newly recognized fundamental
rights that rose steadily during the generally pro-First Amendment
tenures of the two prior chief justices. Earl Warren and Warren E.
Burger.-

In Speech Clause cases. Chief Justice Rehnquist personally wrote
some nineteen majority opinions or portions thereof, eleven dissenting
opinions, one concurring opinion, and one opinion concurring in part
and dissenting in part. Close analysis reveals first that he did not uni-
formly reject speech claims; some of his most speech-favorable language
came in cases involving news media. Second, analyzing his opinions
also makes clear a counter-intuitive reality that will be an important part
of his free speech legacy. Although he only infrequently protected indi-

Eiiward L Carter is an assistant professor in the Department of Communications at
Bri^ham Young Uiiiversiti/, where Brad Clark is ii camiidate for the M.A. in Conimii-
II lent ions.
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vidual or minority expression rights, Rehnquist frequently cast himself
as protector of other speech. His opinions often favored the right of the
majority or the dominant entity to send a message contrary to that of the
minority. Most prominently, he suggested this majoritarian speech right
should be afforded to government, but he would also extend it to, among
others, large quasi-public associations and even inanimate objects with
widespread symbolic significance.

For example, Rehnquist's majoritarian First Amendment would
protect the right of the U.S. flag to send a symbolic message of patriot-
ism, but not the right of a match-wielding protester to send a conflicting
message.^ For Rehnquist, the government's right not to be associated
with certain messages trumped an individual government employee's
right to speak his or her mind freely in exchange for a fee.'* In his view,
government interest in preventing ballot confusion prevailed over the
right of minor political party candidates to appear on the ballot for more
than one party.̂  Among other examples, Rehnquist would have allowed
a majority-backed local government to impose a permit scheme on door-
to-door canvassing in order to serve the asserted local majoritarian inter-
ests in preventing crime and fraud and protecting privacy.''

Given the length of his tenure on the Court and as chief, Rehnquist
stands as a significant figure in the history of the U.S. judiciary. Born in
1924 in Milwaukee, Rehnquist served in the World War II Army Air
Corps. He earned bachelor's, master's, and law degrees from Stanford
and a master's from Harvard. He clerked for Supreme Court Justice
Robert H. Jackson in 1951-52 and practiced law in Arizona for sixteen
years. He worked in the Department of Justice for two years before
President Richard Nixon appointed him associate justice in 1972 and was
elevated to chief justice in 1986 by Ronald Reagan.̂

This research analyzes the First Amendment jurisprudence of the
Rehnquist Court, focusing on the opinions written by Rehnquist, and
compares his approach to constitutional interpretation to the approach-
es of Warren and Burger. The objective is to analyze the effect of
Rehnquist's majoritarianism on First Amendment speech protections in
general and, specifically, for mass communications media. We acknowl-
edge that societal events and attitudes during the tenures of Warren,
Burger, and Rehnquist varied widely; still, we believe comparison of
jurisprudential approaches and, to an extent, results can be useful.

The First Amendment states that "Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press "** Scholars
observe that one function of the Speech Clause is to "protect[l individual
members of minority groups against repression by a powerful majority.'"'
Some have pointed to James Madison's Federalist, No. 51, published in
February 1788, as evidence that one of the primary writers of the First
Amendment held a particularly strong view of the dangers of majority
oppression of minority opinions.'" Others assert that while the Speech
Clause may not have focused originally on preserving minority speech.

Chief
Justice
Rehnquist's
View
of the
First
Amendment
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it became so after adoption of the Fourteenth Amendment (with its con-
cern tor equality for racial minorities) and incorporation against the
states."

The function of the First Amendment in protecting individuals
against government abuses ha.s spawned some of the most well-known
language in all of constitutional law jurisprudence. Justice Oliver
Wendell Holmes dissented in the World War I Ahrmis v. United States
case, in which the Court affirmed convictions of five Russian revolution-
aries for producing and distributing flyers critical of the U.S. govern-
ment: "I think that we should be eternally vigilant against attempts to
check the expression of opinions that we loathe and believe to be fraught
with death. . . ."'̂  Ten years later he wrote in a dissent that the Speech
Clause imperative was to protect "not free thought for those who agree
with us but freedom for the thought that we hate."'-

Justice Louis Brandeis' well-known concurring opinion in Whitney
V. California^^ stated in part that the Framers "eschewed silence coerced
by law—the argument of force in its worst form" and that, "[rjecogniz-
ing the occasional tyrannies of governing majorities, they amended the
Constitution so that free speech and assembly should be guaranteed."'^
Thus Holmes and Brandeis sketched out a vision of broad fundamental
values that the Constitution, as enforced by the judiciary, would protect,
even if a political majority tried to curtail the rights of an individual or
minority belief group.

By the early 1950s, this view of the Speech Clause's role in protect-
ing minority speakers had become part of the Court's accepted interpre-
tation of the First Amendment.'" By 1964, during the tenure of Chief
Justice Warren, the Court had come to see the protection of minority
views against majority and government suppression as a key purpose of
the Speech Clause: "[W]e consider this case [New York Times Co. v.
Sullivan] against the background of a profound national commitment to
the principle that debate on public issues should be uninhibited, robust,
and wide-open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and public offi-
cials."'^

Less than a decade after that statement by Justice William
Brennan, Rehnquist joined the Court, first as an associate justice in
1972 and then as chief justice in 1986. Although his Speech Clause
opinions have not attracted the popular attention of some of his other
opinions, such as those on federalism'" and abortion,'" Rehnquist never-
theless exerted a significant influence on the Court's free speech
jurisprudence in the latter quarter of the twentieth century. Given his
impact not only in writing majority opinions, concurrences, and dis-
sents, but also in assigning opinion writers on the Court when he was in
the majority. Chief Justice Rehnquist established, in a series of cases pri-
marily from 1986 to 2005, a set of precedents and principles that would
curtail minority free speech protections while expanding a majoritarian
speech right.

To understand this, one must examine Rehnquist's approach to
constitutional interpretation, which many scholars have done.
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Additionally, Rehnquist revealed his views of constitutional interpreta-
tion in book..s, law review articles, speeches, and congressional testimo-
ny.̂ " Although a somewhat simplistic summary, it can be said that three
principles describe Rehnquist's view of constitutional interpretation.
First and foremost, he believed fervently that judges shouid defer to the
majority will as expressed through the political process, primarily in the
choices of elected legislators.'' Second, he was a formalist who believed
constitutional cases could and should be sorted in discrete categories that
carried fixed and determinative rules." Finally, he believed that the text
of the Constitution was to be read literally but that an understanding of
history could inform a jurist's interpretation of the text.'^

As "the Court's foremost proponent of judicial deference to the
majoritarian will. . . . [Rehnquist] vigorously endorsed the 'moral good-
ness' of laws produced by political struggle."-•* He deferred to the polit-
ical majority even when it elected to stifle certain civil rights^'' in part
because, for him, the only fundamental values in society were those cho-
sen by the majority.̂ " Thus it has been suggested that Rehnquist's virtu-
ally absolute endorsement of majority rule in the democratic process nec-
essarily coincided with moral relativism.-^ Given the antimajoritarian
nature of judicial review,̂ ** Rehnquist did not believe judges should be
overly concerned with protecting minority civil rights, including speech
rights:

The premise of a thoroughgoing majoritarianism is that its
operation does not pose a serious threat even to systemic
minorities. In this view, political mechanisms of checks and
balances and rights of participation can generally be en-
trusted to shield a minority from majority' hostility. In-
deed, the very idea of dangerous hostility is regarded dubi-
ously, and asserted injuries to minorities accordingly dis-
counted.^''

Rehnquist's First Amendment jurisprudence has been marked by
deference to the majority (as often represented by government) and other
factors common to legal positivism.^" His strong bias in favor of judicial
restraint and deference in First Amendment cases was borne of three key
beliefs." First, he held a utilitarian rather than human rights view of
expression, focusing little on the role of speech in facilitating autonomy
and self-development. Second, he viewed First Amendment speech pro-
tection as appropriately applied in full only when regulation threatened
those speaking on political matters and issues of public concern. Finally,
in line with his strong view of states' rights in a system of federalism, he
harbored doubts about the incorporation of the First Amendment against
the states.'-

Other aspects of Rehnquist's approach to constitutional interpreta-
tion are also relevant to his free speech jurisprudence. Primary among
these are formalism and reliance on history. One scholar termed these
principles "the constitutional fundamentals of text and intent."''^
Rehnquist's constitutional jurisprudence is marked by efforts to under-
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stand "contemporary practice at the time the constitutional provision
was approved."" Thus, portions of Rehnquist's opinions read like his-
tory lessons. These historical descriptions, in the view of one writer,
"impose a load that holds in place the products of majoritarian machin-
ery."'''̂  Meanwhile, Rehnquist's formalism essentially consisted of "the
idea that the Constitution has a fixed meaning [and] the view that it
comprises a set of rules to be strictly followed."^"

Contrasted with Rehnquist's narrow view of the Speech Clause
are the more expansive views of his predecessors. Warren and Burger.
Chief Justice Warren's Speech Clause adjudication—and that of the
Court on which he sat—could bo characterized as giving the freedom of
speech and press a "preferred position" among fundamental rights
spelled out in the Constitution.^" Thus individua! or minority speech
claims presumptively prevailed against government interests. Mean-
while, the speech cases of Burger and the Court on which he sat were
characterized by balancing of interests.̂ ** Although simplistic, these
descriptions illustrate clear differences with Rehnquist's majoritarian-
ism.

While the focus here is on Rehnquist, Warren, and Burger, it
should be noted that perhaps no fellow justice provided as great a con-
trast to Rehnquist as Justice William J. Brennan, the intellectual force
behind many of the most important Speech Clause opinions of the
Warren and Burger years. Rehnquist once noted frankly: "Justice
Brennan.. . frequently disagrees with me (and also disagreed with Chief
Justice Burger) in impt>rtant constitutional cases. . . ."'"' One scholar
called Brennan "the Court's liberal counterweight to the chief justice
[Rehnquist] in the First Amendment cases. . . ."'"'

A brief examination of Brennan's philosophy of constitutional
interpretation thus provides context and contrast to analysis of
Rehnquist's approach. In 1985, Brennan critiqued the originalist method
of constitutional interpretation, stating that neither deference to majori-
ty will nor reversion to the intent of the Framers could provide legitima-
cy for judicial review. '̂ Simply deferring to majorities might allow indi-
vidual rights to be stripped, and preventing that from happening was
the entire purpose behind the Constitution, Brennan said, while appeal-
ing to the intent of the Framers was futile because that intent was essen-
tially unknowable, and any attempt to ascertain such intent was merely
"arrogance cloaked as humility."''̂

Instead, Brennan said, judges should identify fundamental values
protected in the Constitution—values such as liberty and justice for all,
human dignity,^' and rights spelled out in the Bill of Rights—and then
do their best to apply those values to contemporary disputes. Brennan
believed judges must do this as contemporaries, not wearing their
Framers' hats. He contended that judges must account for the "transfor-
mative purpose of the text" of the Constitution; the Framers put in place
a government that had not existed before, and the central idea was to
preserve human dignity. For Brennan, minority speech protections pre-
served human dignity both by facilitating self-governance and by foster-
ing individual development.*"
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FIGURE 1
Speech Protectlvencss of Chiefs: Rehnquist, Warren, Burger

Rehnquist Rehnqulst Burger favors Burger
favors disfavors speech disfavors
speech speech speech

Warren Warren
favors disfavors
speech speech

Some scholars have attempted to quantify the Rehnquist Court's
opinions on Speech Clause cases as either speech-protective or not
speech-protective. For example, one writer conducted an "unscientific
count" and found that the Rehnquist Court had protected speech in fifty
of eighty-two cases between 1986 and 1998.̂ '̂  That research, however,
did not measure the speech protectiveness of Rehnquist's individual
votes on the Court. Another scholar, without counting opinions, argued
that the Rehnquist Court had not cut back on speech protection prece-
dents established in the tenures of Chief Justices Warren and Burger.'"'

The present research sought to categorize the Speech Clause opin-
ions during the tenure of Chief Justice Rehnquist, grouping 131 Speech
Clause opinions during the i^ehnquist era (September 26, 1986, to
September 3, 2005) as either speech-protective or not, based on whether
the majority Court favored individual or minority speech interests
asserted in the cases."*' Limitations are inherent in any attempt to catego-
rize judicial opinions; facts, issues, and results of the opinions are obvi-
ously richer and more nuanced. Still, this research combines elements of
quantitative evaluation with a more traditional iegal research approach
of examining the reasoning of key cases.

The cases were listed online by the First Amendment Library of the
First Amendment Center,''" a self-described nonpartisan educational
organization. The library includes links to published U.S. Supreme
Court opinions on freedom of expression, but was updated oniy partial-
ly through 2004; thus for the 2003-04 and 2004-05 Court terms, cases were
located on the American Bar Association's summary of First Amendment
opinions."*" Orders merely granting or denying certiorari were excluded.
The list of cases was then cross-checked with results of a Westlaw elec-
tronic database search."̂ " Cases were read and information about each
was entered in Microsoft Excel, from which PivotTable Reports were
used to analyze the results (see Figure 1).

Overall, the Court with Chief Justice Rehnquist at the helm was
split almost evenly between speech-protective opinions (56 of 131, or

Rehnquist
in
Historical
Perspective
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FIGURE 2
Speech Protecfiveness of Supreme Court during Tenures

of Rehnquist Burger, Warren

Rehnquist Rehnquist Burger Court Burger Court WarTen Warren
Court favors Court favors disfavors Court favors Court

speech disfavors speech speech speech disfavors
speech speech

43%) and non-protective opinions (45%; see Figure 2)." The remaining
12% of judgments—partially speech-protective and partially not—were
placed in a third category. Rehnquist himself, however, was much less
likely to favor speech interests than the Court as a whole during his
nineteen terms as chief. Rehnquist voted for speech-protectiveness 28 of
128 times (22%),̂ = non-speech-protectiveness 86 times (67%), and split
his vote 14 times (11%,)-

The data show that both the Rehnquist Court and Rehnquist
himself were less vigorous protectors of speech than the Court under
Chief Justice Warren, a conclusion reached after similar grouping of 90
Speech Clause cases from the Warren era (October 5, 1953, to June 23,
1969) and 169 Speech Clause cases from the Burger era (June 23, 1969, to
September 26, 1986).

During his time as chief. Warren was highly protective of speech
interests, favoring such interests 72 of 88 times (82%,)."' The Warren
Court was also very protective of speech. In 61 of 90 opinions (68%)
the Court protected speech interests, while in 24 cases (27%) it did not.
Again there were some cases in which the result was split, so the total
is less than 100%.. Based on these results, the Warren Court could be
called the most speech-protective of the three most recent Court eras
and Warren himself the most individually speech-protective chief jus-
tice.

Meanwhile, the Burger Court was less protective of speech than
the Warren Court but more protective than the Rehnquist Court. Burger
himself voted to protect speech 64 of 168 times (38%) during his years as
chief while he voted against speech interests 100 times (60%).''̂  Overall,
however, the Burger Court was more speech-protective than not. The
majority Court protected speech rights 89 of 169 times (53%) and
declined to do so 75 times (44%). By this measure, then, the order of
most to least protective of individual and minority speech interests, for
both chiefs and their Courts as a whole, is (1) Warren, (2) Burger, and (3)
Rehnquist.
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FIGURE 3
WItcn Chicfa Buck the Court
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Another measure of a chief justice's attitude toward Speech
Clause claims was fhe extent fo which he bucked fhe majority Court
posifion fo protect or not protect individual or minority speech.
Rehnquisf was not prone to favor First Amendment interests when the
majority Courf did not; Figure 3 shows fhat of the 59 of 131 cases fhaf
the majority Court during his era did not favor speech interesfs,
Rehnquist also did not tavor speech interests 57 of those times (97%),
hi other words, he joined a dissent in favor of speech from a non-
speech-protective Court opinion only fwo times in nineteen years as
chief. Rehnquist himself did not write either of those dissents.

On the other hand, he was relatively likely to disfavor Firsf
Amendment interests even when the Court favored them; of the 56 of
131 cases thaf the majority Court during his era as chief did favor
speech interests, Rehnquist did not favor those interests 25 of 54 (or
46%) times (he did not participate in two cases). Of fhose 25 times, he
personally wrote a dissent 10 fimes, perhaps indicating his strong
opposition.

By comparison. Warren was much more likely to go against the
majority Court of fhe 1950s and 1960s to vote for protection of speech
interests. Warren himself vofed in favor of speech interesfs even more
than fhe majority Court did during this pro-First Amendment time
period. When the majority Court voted against speech interests.
Warren wrote 4 dissents and joined dissents 9 other times. So, in all, he
bucked the majority to favor speech 13 of 24 times (54%). When the
Court did protect speech. Warren dissenfed or joined a dissent only 3
of 60 times (5%); he did not participate in one case. Burger, meanwhile,
was not inclined fo go against the majority to profecf speech but he did
go against the majority relatively frequently to disfavor speech. When
fhe majority voted against speech interests. Burger dissented only one
of 74 times (1%), with one case in which he did not participate. When
the majority voted in favor of speech. Burger did not favor speech 27
of 89 times (30%).
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Rehnquist
News
Media
Cases

During his tenure as chief, Rehnquist wrote fhree majority opin-
ions and one dissent in cases involving news media, and his votes were
split evenly in those cases between protecting and nof protecting news
media speech. Unlike some scholars and justices, Rehnquist did not
make an attempt fo distinguish between the Speech and Press clauses of
the First Amendment and contend, for example, fhaf fhe Press Clause
gave news media righfs citizens did not enjoy under fhe Speech
Clause.'̂ -' Still, his treatment of speech rights asserted by news media
organizations merits particular attention because if raises the question of
whether he viewed the news media as a majorifarian institution.

In Hustler Magazine v. faluvir" Rehnquist wrote a speech-protec-
tive, unanimous majority opinion shielding a magazine from liability for
intentional infliction of emotional distress stemming from an ad parody
about nationally known minister Jerry Falwell. In Butfcrivorth v. Snuth,^'^
a relatively obscure case but perhaps Chief Justice Rehnquist's single-
most speech-favorable opinion, Rehnquist wrote for the majority that
Florida could not require a journalist who testified before a grand jury
to remain silent about his testimony indefinitely.

Meanwhile Rehnquisf's other fwo opinions in news media cases
both disfavored fhe speecli interest asserted. In Milkovich v. Lorain
Journal,'''* Chief Justice Rehnquist wrote for the majority that a newspa-
per columnist's assertion, in an opinion column, fhat a high school
wrestling coach lied at a disciplinary hearing was a statement of fact
rather than opinion and thus could be susceptible fo liability for defama-
tion. In Citi/ of Cincnuiati i'. Discovery Network,"^" Chief Justice Rehnquist
dissented from a majority opinion holding that a municipality had
infringed the First Amendment rights of a publisher by ordering news-
racks removed from city sidewalks.

As evidenced in these cases, Rehnquist's First Amendment was
not focused on facilitating individual autonomy or protecting minority
views for the sake of fundamental individual rights. Rather, it was a
mechanism to allow the political process to function and ultimately pro-
duce a majority will, and he largely viewed the news media as part of
that majorifarian mechanism, ln Hustler. Rehnquist's majority opinion
cited a statement from a prior Supreme Court case to the effect fhat "the
freedom to speak one's mind is . . . an aspect of individual liberty—and
thus a good unto itself. . . .""^ Sfill, what seemed to concern him most
was the societal benefit of expression, seen as "essential to the common
quest for truth and fhe vitality of society as a whole."''' Thus even false
attacks on public officials and public figures—as long as not made with
actual malice as required by New York Titties v. SuiUvan"-—musf be pro-
tected in order not to inhibit the societal goal of reaching consensus.^^

In addition to their majoritarian elements, the Rehnquisf news
media opinions are marked by Rehnquist's use of history. In the
Butterwortli case he discussed historical practices surrounding grand
juries in England and America,"^ and in Miikovich he led readers on a his-
torical defamafion law tour that began in sixteenth-century England and
ended in present-day America, with a detour through Shakespeare."^ In
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Hustler Rehnquist compared the Falwell ad parody to political cartoons
throughout history:

Lincoln's tall, gangling posture, Teddy Roosevelt's glasses
and teeth, and Franklin D. Roosevelt's jutting jaw and ciga-
rette holder have been memorialized by political cartoons
with an effect that could not have been obtained by the pho-
tographer or the portrait artist. From the viewp(3int of histo-
ry if is clear that our political discourse would have been con-
siderably poorer without them.*"

Meanwhile, formalism was prominent in Mitkovich. Rehnquist
spent the bulk of the majority opinion attempting to categorize defama-
tion law cases and distinguish between fact and opinion.''^ Ultimately, he
and the majority summarized the rule that where statements of opinion
on matters of public concern and about public officials or public figures
are reasonably capable of implying fact, those statements are susceptible
to defamation liability if false.""

Rehnquist's dissent in Discovery Network also demonstrated his
commitment to categorizing cases, although he is certainly not unique
among jurists in doing so. In contrast with the majority, Rehnquist
would have allowed the City of Cincinnati, under an ordinance prohibit-
ing distribution of handbills, to order removal from city sidewalks of
racks used to distribute a free newspaper consisting mostly of advertise-
ments.'*'̂ ' Once he classified the advertisement-filled newspaper as com-
mercial speech rather than pt)litical or editorial speech, Rehnquist pro-
ceeded to sketch out a formulaic application of the Central Hudson test for
commercial speech."" In applying the Central Hudson rule that commer-
cial speech regulation is permissible if it reasonably advances a substan-
tial state interest, Rehnquist concluded that the interest in preventing
trash would have been sufficiently advanced by elimination of one
newsprint publication's racks."'

In First Amendment Speech Clause cases not involving news
media, Rehnquist, when he took the opportunity to write, continued to
develop themes of majoritarianism, reliance on history, and formalism.
For example, his opinion for the majority in Alexander v. United States'--
relied on historical appeal and formalism to justify the judgment to
affirm the conviction of a Minnesota man for distribution of obscenity.
Rehnquist took great pains to contend that forfeiture, under the
Racketeer Influenced and Corrupt Organizations Act (RICO), of the
man's businesses and $9 million in revenues did not constitute prior
restraint on future speech."''

Adhering to a technical definition of prior restraint, Rehnquist dis-
regarded the man's argument that the government's purpose in bringing
the RICO claims was to inhibit future distribution of adult-oriented
materials. Noting that the man did not challenge his six-year prison sen-
tence or $100,000 fine, four dissenting justices stridently attacked

Other
Rehnquist
First
Amendment
jurisprudence
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Rehnquist's majority opinion for failing to see the effect of RICO on con-
stitutionally protected speech.'"' The dissenters commented that
Rehnquist tailed to understand that "the First Amendment has adjusted
to meet new threats to speech" and that "[t]he First Amendment is a rule
of substantive protection, not an artifice of categories."''^

Rehnquist's majoritarian First Amendment was displayed in other
weti-known opinions on First Amendment speech i.ssues. His dissent in
Texas V. Johnson, in which the majority Court held flag burning was pro-
tected by the Constitution, is a fervent defense of the symbolism of the
American flag. He spent much of the dissent establishing the message
the flag has sent throughout American history, appealing to majoritari-
anism with statements like "[n|o other American symbol has been as
universally honored as the flag"''' and "[m]illions and millions of
Americans regard it with an almost mystical reverence.""

His dissent in Ritey v. National Federation of Blind asserts that the
government may impose economic regulation on charity fundraisers to
prevent fraud and overcharging of charities.'^ At bottom, though,
Rehnquist advances the idea that government should be allowed to
send a message to charities and solicitors that unreasonable fundraising
fees are not appropriate. This concern for the government's speech
right was again hinted at in Lee v. International Society for Krishna
Consciousness, in which Rehnquist dissented and wrote that the state
should be able to prevent leafletters from harassing travelers in airport
terminals.""

The majoritarian speech right took shape in earnest in Keller v.
State Bar of California, in which Rehnquist wrote for the Court that the
Califomia bar association, a governmental entity under state law, could
gather and expend money fur lobbying and political speech purposes,
even if individual dues-paying lawyers disagreed with the messages
being sent.™' The only restriction Rehnquist would have placed on such
majoritarian speech activities was that they could not be too outra-
geously unrelated to the state bar's purpose—he gave as examples
expenditure of state bar funds on gun-control lobbying or weapons
freeze initiatives."'

Similarly, in Rust v. Sullivan Rehnquist wrote for the majority that
Congress had the right to express its nonsupport for abortion by restrict-
ing family-planning funds to clinics that did not offer abortion servic-
es."*- In rejecting a facial challenge brought by clinics and doctors,
Rehnquist wrote that "when the Government appropriates public funds
to establish a program, it is entitled to define the limits of that pro-
gram.'"'̂  Rehnquist would afford the government virtually free rein
under the Spending Clause to define the purpose for which monies may
be spent""" and would defer to government when it speaks through
funding choices, even if minority views are suppressed or drowned out
in the process.

Later Kehnquist relied on Rust to write tor the Court in United
States z\ American Library Association that the federal government could
condition public libraries' acceptance of federal funds on the libraries'
willingness to filter sexually oriented content from Internet browsers.'̂ '̂
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Just as Rehnquist afforded deference to the message the government
wanted to send by its conduct in Rust and American Library Associatioti,
he also deferred to the Boy Scouts of America's description of its anti-
homosexual message in Boy Scout? of Amcricti v. Dale.'^ Although it was
unclear that the Boy Scouts had anti-homosexuality as a core belief,
Rehnquist nevertheless wrote that application of New Jersey's public
accommodations law to require the Scouts to accept gay leaders would
violate the Boy Scouts' First Amendment expressive association right,"*̂

Although he did not write the opinion, a case during Rehnquist's
final term on the Court provided a fitting crown for his majoritarian First
Amendment jurisprudence. In Johanns v. Livestock Marketing Association,
the Court (in an opinion written by Justice Antonin Scalia) held explicit-
ly for the first time that the govemment's right to speak could not be
challenged on grounds that It violated the First Amendment rights of
individual or minority speakers."" Thus the Court allowed the govern-
ment to collect mandatory fees from beef producers—some of whom
protested—and use the money for a generic advertising campaign.

The impact of jolmtws remains to he seen, and perhaps future appli-
cations of its holding will be limited. Still, if the precedent is applied
more broadly, the case will be significant as the first explicit recognition
of an absolute government speech right. In either case, the opinion is in
line with other cases during the Rehnquist era protecting not individual
or minority speech rights but rather preventing individuals from thwart-
ing the government or majoritarian speech right.

Several scholars have argued that the Rehnquist Court did not
undercut minority speech rights but rather continued, for the most part,
the speech protective direction established by the Warren and Burger
Courts."*- This view holds that the Rehnquist Court did not effect perma-
nent change on the First Amendment; one writer assorted that at least
"press freedom(sl remain secure and beyond reproof in a constitutional
sense.""' There is some support for this position, even in the results of
this study. In all, the Rehnquist Court as a whole sided with the parties
asserting minority speech interests about half the time during
Rehnquist's tenure as chief.

Certainly much remains to be researched and written about the
jurisprudence of Chief Justice Rehnquist. Whether or not his approach to
deciding constitutional questions will have a lasting impact remains to
he seen. Over time, future research could track whether his opinions
retain precedential force in the Supreme Court and whether they are
well-received in lower federal and state courts. This could be accom-
plished through citation analyses of Rehnquist opinions discussed in this
manuscript. Further research might include in-depth analysis ot the
Rehnquist speech cases in discrete areas—obscenity, commercial speech,
campaign finance, and electronic speech regulation, to name a few.

While acknowledging the limitations inherent in any effort to pre-
dict the lasting effect of an individual Supreme Court justice's jurispru-
dence, this studv has concluded that Chief Justice Rehnquist was the

Discussion
and
Conclusion
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least protective of individual or minority speech of the last three
Supreme Court chief justices. Rehnquist's view that jurists should defer
to the majoritarian will resulted in a series of opinions disfavoring indi-
vidual and minority speech rights. In contrast with justices like
Brandeis, Holmes, Warren, and Brennan, Rehnquist did not generally
apply the First Amendment to prevent majority suppression of speech
or government abuses against individuals. In thirty-two majority, con-
curring, and dissenting opinions authored by Rehnquist in Speech
Clause cases from 1986 to 2003, he voted against individual or minority
speech interests in ail but four cases'" and portions of three other cases."-

By favoring majoritarian over minority speech rights, Rehnquist
set a course the Court seems inclined to follow in the foreseeable future.
Thus far the Roberts Court"' has had few occasions to reexamine or
apply significant Rehnquist-era precedents, Roberts' two years on the
U.S. Court of Appeals for the D.C. Circuit and his first term on the
Supreme Court provide little opportunity to analyze his approach to
resolving First Amendment questions. But in the relatively few relevant
cases so far, Roberts' opinions give no reason to believe his approach
will differ significantly from that of Rehnquist, the justice for whom he
clerked on the Supreme Court in the 1980 term. In just two relevant
publi,shed D.C. Circuit opinions'"^ and a lone Supreme Court opinion''^
thus far, Roberts has yet to write an opinion favoring individual or
minority speech rights. Like Rehnquist, Roberts appears willing to
defer to government and majoritarian will.*

Justice Brennan described a historical, or intent-of-the-Framers,
approach to interpreting the Constitution as "arrogance cloaked as
humility." But this might well apply not only to ascertaining the intent
of the Framers but also majoritarianism in general. The Rehnquist
Speech Clause opinions deferred to the result of political processes but,
in reality, a rigid adherence to one method of deciding cases and apply-
ing determinative rules may fail to account for situations in which
unique facts cry out for minority or individual protection.

NOTES

1. The figures referred to in this article include only data for cases
in which an individual justice or the Court as a whole came down clear-
ly in favor of or against the minority or individual speech right assert-
ed. Thus the figures do not represent cases in which a justice or the
Court may have written in favor of individual speech rights in one
respect but against them in another. It is acknowledged that quantifying
judicial opinions in this way and attempting to represent their outcomes
numerically does not represent a full picture of the facts, issues, or out-
comes of the individual cases. The attempt here is to reach admittedly
limited but nevertheless useful conclusions about votes, in the aggre-
gate, of individual justices and the Court as a whole with respect to
minority or individual speech rights.
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