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Bust of Ernest L. Wilkinson, in the J. Reuben Clark Law School
building, sculpted in 1982 by Blair Buswell. Photo by Matthew
Imbler.
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Loyal Opposition

Ernest L. Wilkinson’s Role
in Founding the BYU Law School

Galen L. Fletcher

he successful founding of the J. Reuben Clark Law School at Brigham

Young University in Provo, Utah, is usually told as the story of three
Mormon lawyers: Dallin H. Oaks, Rex E. Lee, and Carl S. Hawkins.! All
three were former clerks to U.S. Supreme Court justices and possessed
national reputations in the American legal profession. Oaks was a Uni-
versity of Chicago law professor when asked to be BYU president and
start the Law School in 1971.2 Lee and Hawkins were the Law School’s
first two deans.® All three individuals were crucial to the success of the
Law School’s beginning and eventual role in facilitating the significant
outmigration of LDS lawyers throughout America and the world. They
shared the “aspiration that not only would the school be a faithful Mor-
mon institution that competently provided legal education, but that it
would also be recognized by the American bench, bar, and academy as
outstanding by conventional standards.”*

This article is the story of a fourth outmigrant® Mormon lawyer, one
who spent a year and a half in the early 1970s helping to start and hop-
ing to lead a law school at Brigham Young University. He lost the fight
to direct the law school, yet remained loyal to the university, the law
school, and BYU’s sponsoring organization, The Church of Jesus Christ
of Latter-day Saints. The attorney is Ernest L. Wilkinson, best known for
being the president of Brigham Young University for twenty years (1951—
1971), but not as well known for his role as catalyst for the existence of
the J. Reuben Clark Law School. This article discusses the first mention
in Wilkinson’s papers of a law school at BYU, Wilkinson’s work behind
the scenes for a year to start it, and his important contributions to the

BYU Studies Quarterly 52, no. 4 (2013) 5
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Galen L. Fletcher

I've been interested in the unique mis-
sion and purposes of the BYU Law
School for over half of its existence, as
a student or an employee. This article
grows out of my experience watch-
ing how each individual connected to
the school contributes to its collective
mission and how God uses each of us
to create the whole.

On the first day of the BYU Law

School in August 1973, the charter
class heard three different views on
the school’s purpose and mission.
First, former BYU President Wilkinson shared his views on the
political necessity of studying the constitution. Then, the current
BYU President, Dallin H. Oaks, spoke of excellence of mind and
character, hard work, and learning the rule of law, before he added,
“The special mission of this law school and its graduates will unfold
in time” Finally, Marion G. Romney;, as the Second Counselor in
the LDS First Presidency, counseled the new students to “obtain a
knowledge of the laws of man in light of the laws of God”

For the past four decades, the BYU Law School has continued
to navigate among divergent views of the law through the lens of
politics, the lens of work and professional excellence, or the lens
of spiritual conviction. Ernest Wilkinson came up with the idea of a
Mormon law school, but his “politically flavored model” was quickly
set aside by the actual law school founders, who focused on com-
petence and faithfulness. Despite his disappointment, Wilkinson
stayed loyal to the Church, university, and law school, even though
he did not get to personally build on his great idea. In doing so, he
exemplified the famous observation by the namesake for the BYU
Law School, J. Reuben Clark Jr., “In the service of the Lord, it is not
where you serve but how”

https://scholarsarchive.byu.edu/byusq/vol52/iss4/1
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Acting dean Carl S. Hawkins at the J. Reuben Clark Jr. in Salt Lake City,

dedication of the BYU Law School  January 19, 1960. Photo by Ralph Clark

building on September 5, 1975. From  for Lorin F. Wheelwright. This photo

Dedication: To Justice, to Excellence, to hangs in the Moot Court Room of the

Responsibility (1975), page [24]. J. Reuben Clark Law School. Courtesy
Perry Special Collections, BYU.

Law School’s early foundation before Oaks, Lee, and Hawkins entered
the picture. This article uses Wilkinson’s diaries and personal papers® to
tell the story of the J. Reuben Clark” Law School founding prior to its
March 9, 1971, public announcement, with an emphasis on contribu-
tions by Wilkinson which are not generally known or mentioned in
most BYU Law School histories.

Wilkinson before 1970

Ernest L. Wilkinson’s background uniquely positioned him as a cata-
lyst for the Law School’s start. Known for his industrious work ethic,
Wilkinson was born in 1899; grew up in Ogden, Utah; was student body
president at Weber Academy in 1917-18; and was on the debate team at
Brigham Young University. Later, he migrated east, where he graduated
summa cum laude from George Washington Law School and earned an
advanced law degree from Harvard Law School in 1927. He then worked
full time in a downtown New York City law firm headed by future U.S.
Supreme Court Chief Justice Charles Evan Hughes while simultane-
ously teaching classes five nights a week at the nation’s then-largest law
school, the predecessor to Rutgers Law School in Newark, New Jersey.

Published by BYU ScholarsArchive, 2013



BYU Studies Quarterly, Vol. 52, Iss. 4 [2013], Art. 1
8  —~ BYU Studies Quarterly

Family portrait of Ernest L. and Alice Wilkinson at the time he became BYU Presi-
dent in 1951. Left to right: Alice, Marian, Alice Ann, Douglas (in front), Ernest Lud-
low (E. L.), David, and Ernest. Photo by Glogau Studio, Washington, D.C. Courtesy
Perry Special Collections, BYU.

Wilkinson’s Sundays were also busy as he served as a local LDS Church
leader in Manhattan and then Queens, New York. In 1935, he moved his
family to Washington, D.C., where he was a law partner, then law firm
founder successfully handling Indian law and other cases for many years.
He gained experience working with various federal agencies, pushed to
create the Indian Claims Commission, and in the late 1940s personally
made over a million dollars in a set of cases involving reparations to the
Ute Indians by the federal government. His church service continued as
he served in the Washington, D.C., stake presidency and used his legal
talents pro bono to help the LDS Church in its interactions with govern-
ment regulations, particularly during World War IL.*

From 1951 to 1971, Wilkinson was president of the LDS Church-
sponsored Brigham Young University. His BYU presidential years coin-
cided with David O. McKay’s tenure as ninth LDS Church President
and Joseph Fielding Smith as President of the Quorum of the Twelve
Apostles, both from 1951 to 1970.” Wilkinson aggressively expanded the
BYU campus during his two decades as president, increasing enroll-
ment from 4,000 to 25,000 full-time students and full-time professors
from 250 to 930, with an equivalent growth in the buildings on campus,
student housing, number of doctorates held by BYU professors, and

https://scholarsarchive.byu.edu/byusq/vol52/iss4/1
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the number of colleges and departments at the university. He was very
proud that BYU became the largest private university in the country
in 1965.1°

Ernest L. Wilkinson did not see himself primarily as an academic,
although he had taught part time at New Jersey Law School for five
years after earning his law degrees from George Washington and Har-
vard. His focus was on hard work, excellence, and avoiding evil, and he
centralized decision making at BYU under his personal control to those
ends. Rarely taking a break, even on Sundays, he worked twelve-hour
days seven days a week in order to personally handle the major and
minor issues of running the quickly growing university. In his inter-
actions with BYU professors, Wilkinson gravitated toward hierarchical
relationships rather than collegial ones, although he was very well con-
nected to like-minded LDS professionals across the country.

He resigned his position as BYU president for a short time in 1964
when he barely won the Utah Republican nomination for U.S. Senator
in April. Amid the national unrest following U.S. President John F. Ken-
nedy’s assassination in November 1963, the Utah and national Republi-
can political parties became bitterly divided between conservatives (like
Wilkinson and presidential candidate Barry Goldwater) and moderate-
liberals. Wilkinson and most Republicans lost in the November 1964
general election amid a Democratic landslide, with Lyndon Johnson
leading the largest popular vote for president in U.S. history. Wilkin-
son was soon reinstated as BYU president, but he smarted over various
university employees who had publicly opposed his Senate campaign.
He then organized a group of students to spy on BYU professors who
differed from his own conservative political views, but he waffled on
accepting responsibility for the resulting scandal.'* Wilkinson contin-
ued in office despite some opposition, making certain as late as July 1969
that his support from an aging President McKay continued.'> Wilkin-
son relied on President McKay to buffer his interactions with another
senior LDS Church leader, Elder Harold B. Lee, who often strongly dif-
fered with Wilkinson on educational philosophies and approaches.*?

As BYU president, Wilkinson dealt directly with various interrelated
groups of leadership within BYU’s sponsoring institution, The Church
of Jesus Christ of Latter-day Saints, headquartered forty-five miles
north of BYU in Salt Lake City, Utah. The Church’s senior decision-
making body was the First Presidency, which consisted of the Presi-
dent of the Church as well as his counselors and which also made final
decisions for all of the LDS Church. The next group was the Board

Published by BYU ScholarsArchive, 2013
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of Trustees of Brigham Young University, which consisted of senior
LDS General Authorities (including members of the Council of Twelve
Apostles, the general Relief Society president, the Presiding Bishop, and
others). The board of trustees was the legal decision-making organiza-
tion overseeing BYU operations and, for most of Wilkinson’s time as
BYU president, also overlapped with the LDS Church Board of Educa-
tion, which oversaw BYU and all LDS Church schools, institutes, and
seminaries. A final group was the executive committee within the BYU
board of trustees, which made recommendations to the full board on
most administrative and policy matters involving Brigham Young Uni-
versity."* Elder Joseph Fielding Smith was a strong supporter of BYU
while he served as chair of this executive committee during the 1950s
and 1960s,'® which post he resigned when he became the LDS Church’s
tenth President in January 1970 upon the death of David O. McKay.

The Spark

In May 1969, Ernest L. Wilkinson turned seventy years old. Two months
later he had prostate surgery in Arizona,'® hoping to conceal his condi-
tion from people in Utah.He kept up the appearance of good health,
worked out daily and even did many push-ups on demand when stu-
dents would see him at BYU sporting events. He would later say that
health was a factor in deciding to resign as BYU president in 1971 and
that the change in LDS Church leadership with the passing of President
McKay in early 1970 was another reason he considered retirement.'” The
real spark, however, seems to have been the idea of a law school at BYU.
As much as Wilkinson enjoyed serving as BYU president, the possibil-
ity of creating and leading a Mormon law school was a strong enough
incentive for him to begin preparations for a postpresidential career.
Early Sunday morning, January 18, 1970, Wilkinson was home
when he was telephoned the news that President McKay had died.'® He
attended McKay’s funeral on Thursday, January 22, and wrote a letter
to ninety-three-year-old Joseph Fielding Smith the following Wednes-
day, January 28, congratulating him on becoming Church President
and pledging his continued support as BYU president.’® A week later,
on Wednesday morning, February 4, 1970, the reorganized BYU board
of trustees had what Wilkinson called in his diary a “meeting [that]
as a whole was harmonious and we made real progress.”*® That prog-
ress included a discussion about an already proposed political science—
related Clark Institute at BYU,*! which led to a crucial conversation

https://scholarsarchive.byu.edu/byusq/vol52/iss4/1
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Ernest L. Wilkinson does forty-seven push-ups at a BYU home basketball game on
March 2, 1964, while the BYU mascot, Cosmo the Cougar, counts. Courtesy Perry
Special Collections, BYU.

about a law school in the afternoon. In the first favorable mention in
Wilkinson’s diary of a BYU law school, he credits his friend Gordon
Affleck?? with the idea:

On the question also of the J. Reuben Clark Institute he [Elder Harold B.
Lee] wanted time to talk this over with the Clark family and also with
Marion Romney and Gordon Affleck. I am sure they would be in favor
of something of this kind, so in the afternoon I talked confidentially
to Gordon Affleck. He proposed we ought to have a law school here
dedicated to the views of J. Reuben Clark. This pleased me very very
much so I told him to see what he could do to get it. This of course is
very confidential.**

Wilkinson wrote “very” twice, showing that the possibility of a BYU
law school was getting his serious attention. Although there are some
passing references earlier in BYU’s history to a potential law school in
Provo, Utah, this suggestion by Aftleck to Wilkinson sparked a series of
behind-the-scenes events leading to the present J. Reuben Clark School
of Law.

Affleck and Wilkinson kept this conversation so confidential that no
BYU or BYU Law School history mentions it. Instead, one history points
to another event two months later as a significant beginning. That event
was a dinner organized by Wilkinson and his youngest child, Douglas, a

Published by BYU ScholarsArchive, 2013
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first-year law student, at the Lion
House in Salt Lake City for sixty-
five former BYU undergraduates
then attending the University of
Utah Law School.** Wilkinson’s
diary mentions the April 16, 1970,
dinner as a “very successful affair;’
with LDS Apostles and former
lawyers Marion G. Romney and
Howard W. Hunter also attend-
ing. While Wilkinson wrote that
“we were all delighted with the
party;’?® Romney’s diary painted
a bleaker picture when writing
about the three law school rep-
resentatives asked to talk at the

dinner about how BYU prepared  Marion G. Romney giving the dedica-
them for law school: tory address and prayer for the J. Reuben
) ) . Clark Law School building on Septem-
To my surprise and disappoint- 1., 5, 1975. He was Second Counselor
ment, two of the three were in the LDS First Presidency at the time.
notably critical of their training  Courtesy Church History Library.
at BYU. They had not been, so
they said, conditioned to think
and find the answers for themselves. . . . The so-called protective atmo-
sphere at BYU had, so I understood them to feel, put them at a dis-
advantage at law school. Not one referred to the distinctive training
BYU is maintained to give.
From no one of them did I obtain the slightest indication that they
had left BYU morally fortified to deal with the toils of the law.*®

Reading between the lines, it appears that Wilkinson set up the Uni-
versity of Utah Law School dinner in order to show Romney and Hunter
firsthand the impact of a growing anti-Mormon (and antireligious) bias at
the state-sponsored law school.”” Romney was not one to make hasty deci-
sions or be manipulated by others, yet seeing the returned missionaries
and future Mormon lawyers from the law school speaking poorly of their
LDS Church-funded college education was disappointing to the Apostle.
Romney later said one of his motivations for pushing for the BYU Law
School was to honor J. Reuben Clark Jr.,*® particularly if those individuals
would follow the example of Clark, who “provided a model of the posi-
tive impact that the study of law could have on those with deep religious

https://scholarsarchive.byu.edu/byusq/vol52/iss4/1
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faith”?® For Romney, the Law School’s foundation would be built more on
emulating ClarK’s religious and legal strengths than Clark’s conservative
political views, something Wilkinson and Romney would discuss many
times over the next two years.

Law School Preliminaries, Secret Resignation,
and LDS Education Commissioner

Wilkinson’s indirect push for a law school at BYU continued after the
law student dinner, when, a week later, on April 23, the BYU board of
trustee’s executive committee—with Romney as a member—referred
the proposed Clark Institute to the full board of trustees without discus-
sion.>® Nine days later, on Saturday, May 2, 1970, Wilkinson “had a con-
ference early in the morning in Salt Lake with Elder Marion G. Romney
with respect to the J. Reuben Clark Institute for Human Dignity and
the ‘new school year.”*' Four days later, on Wednesday, May 6, the BYU
board of trustees discussed the institute but decided to spend “addi-
tional time in which to study the proposal”®? Whether Wilkinson and
Romney first talked about creating a law school at BYU at this time is
not recorded. It may have been in the context of the law student dinner,
but more likely was at their May 2 conference on the “Institute” (Despite
Wilkinson’s diary saying he and Romney talked about the Clark Institute,
it could have been about a Clark Law School, since Wilkinson some-
times purposely obscured details in his diary, which was dictated by
him and typed by secretaries.)

A greater question is whether Wilkinson and Romney talked about
Wilkinson’s trading his BYU presidential post for a law school one. It
also appears that the LDS First Presidency (primarily the two counsel-
ors, Harold B. Lee and N. Eldon Tanner) became involved at this point
with an unwritten agreement in mid-June 1970 to allow Wilkinson to
retire from being BYU president when the law school proposal was far
enough along to become a reality. At the same time, they added an addi-
tional level of oversight for Wilkinson by giving him a boss, the brand-
new LDS Church commissioner of education, Neal A. Maxwell. The
strong connection between the BYU Law School’s preliminary approval,
Wilkinson’s secret resignation, and Maxwell’s hiring comes from the
very close timing of the three events on three days, June 17-19, 1970.
Romney’s biographer®® explains, in part:

In June 1970, in a meeting with Harold B. Lee and N. Eldon Tan-

ner, Brother Romney’s counsel about the organization of the Church
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LDS Church Commissioner of Education Neal A. Maxwell (left) and LDS Church
President Harold B. Lee. The two worked closely together on education issues for
the LDS Church. Photo taken in Boston in 1972. Courtesy of the Maxwell family.

Education System was requested. He recommended Neal Maxwell for
commissioner of education and for the first time talked with the First
Presidency about a BYU law school in honor of President Clark. Mar-
ion reported, “they seemed favorable; at least they did not say no.”

The following day he had a discussion with President Ernest
Wilkinson of the university. He told him that he intended to substitute a
motion that the law school be established at BYU in honor of President
Clark instead of an Institute on Human Dignity that had been proposed
previously.**

Assuming Romney’s meeting with Lee and Tanner was Wednesday,
June 17, the stage was set the next day, June 18, for Romney to recom-
mend the J. Reuben Clark Law School to the BYU executive committee,
and the following day, Friday, June 19, for the First Presidency to accept
Wilkinson’s secret resignation letter (effective August 31, 1971, but later
changed®®) and to publicly appoint Maxwell as Church Education Com-
missioner (effective August 1, 1970).

At the June 18, 1970, meeting of the executive committee of the BYU
board of trustees, Romney recommended that the BYU administration

https://scholarsarchive.byu.edu/byusq/vol52/iss4/1
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(meaning Wilkinson) study the feasibility of a law school at BYU named
for J. Reuben Clark Jr. This motion by Romney was made as a substi-
tute for the political science-related institute which was currently under
consideration. The executive committee accepted Romney’s motion and
decided to take the matter to the full BYU board of trustees at a later
meeting.*® President Harold B. Lee was aware of Romney’s proposal at
this executive committee meeting and, as the member of the First Presi-
dency in charge of education for the LDS Church,?” gave his support to
the measure, helping insure its acceptance.

The entire LDS First Presidency (Joseph Fielding Smith and his coun-
selors Lee and Tanner) were present the next day when Wilkinson gave
them his handwritten confidential letter of resignation. Wilkinson knew
that his letter would become public to the rest of the BYU board of trust-
ees at some point in the future, so his only stated reason for resigning
was the change in the LDS First Presidency. He did ask for an effective
date of the end of BYU’s next fiscal year, or August 31, 1971, for three spe-
cific reasons: “This will give you ample time to deliberate upon the selec-
tion of a new President (2) permit me to consummate certain matters
now in process of being completed, and (3) permit the orderly closing of
the financial affairs of the University as of the end of that fiscal period. . .
financially as well as academically’*® It is likely that the Law School plan-
ning was one of the “certain matters now in process of being completed.”
Since Wilkinson wrote “in long hand so that not even [his] secretaries
[would] know about it”*® and he asked that it remain confidential, his
papers do not provide any additional clues to his thinking at the time.

Almost immediately after Wilkinson submitted his resignation, the
three members of the First Presidency met with Neal A. Maxwell in a
very short interview and asked him to serve as Church commissioner
of education, to report to them, and, in turn, to become Wilkinson’s
direct line supervisor.*” Maxwell was also charged with overseeing all
of the LDS Church’s educational affairs, including other schools and
college-level institutes of religion and high school seminaries. At the
time of his appointment, Maxwell was a former political science pro-
tessor and highly regarded University of Utah administrator in charge
of all of the university’s nonacademic functions. He had developed a
strong bond prior to this time with Elder Harold B. Lee, who saw Max-
well as a respected scholar and Christian disciple.*’ He was the first
Church commissioner of education to oversee a BYU president, as prior
ones had generally been in charge of Church education except BYU. The
one other exception was Wilkinson himself, who held the office jointly
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with his BYU presidency up until
his failed Senate run in 1964.*

Jay W. Butler, Assistant to
Ernest L. Wilkinson for
Special Assignments

President Ernest L. Wilkinson took

his next concrete step toward the

J. Reuben Clark Law School on

July 16, 1970, when he asked BYU

ancient scripture instructor Jay

W. Butler to spend “half his time

assisting me in administrative mat-

ters for the coming [academic]

year”*® Butler was a Utah native

Jay W. Butler, who served as assistant and Columbia Law School gradu-

to BYU President Ernest L. Wilkinson  te*4_|ike Affleck and Clark—who

o 75 10,27 P RS s spen the et year doing

tesy Perry Special Collections, BYU. much of the supporting legwork

for Wilkinson researching multiple

issues involved in starting a law

school. Personally hired by Wilkinson three years previously, Butler

later observed that his early 1967 recruitment carried with it an unspo-

ken promise of some future work beyond teaching religion classes and

that Wilkinson insisted that Butler’s fall 1970 appointment was “the

assignment for which he had brought [Butler] to the University”** By

August 25, Butler had compiled a four-page draft memo on the need

and feasibility of a BYU law school.*® This information was helpful two

weeks later, when the full BYU board of trustees confidentially agreed

to the executive committee’s June 18 recommendation to “authorize the

University Administration to make a study of the possibilities of estab-

lishing a law school at Brigham Young University.*” By the end of Sep-

tember, Butler was talking to Gordon Affleck about the Law School, and

Wilkinson wrote that Neal A. Maxwell was “most anxious that we pro-

ceed as fast as we can on this,” adding “while he’s in the mood I would
certainly like to oblige him”*®

Despite such anxiety, little was done until mid-November, when

Wilkinson was on one of his many trips to his law firm in Washington,

D.C., and began to plan for the next approval stage. Wilkinson had But-

ler talk privately to the deans of two new law schools (Hofstra and the
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University of California at Davis) and the director of the Association
of American Law Schools about the costs of a building and law library.
Butler also gathered application figures from the University of Utah Law
School for the prior four years.*” The next day, on November 20, 1970,
Wilkinson and Maxwell “met with Elder Marion Romney with respect to
the matter of obtaining official consent to the formation of a law school—
to be presented to the Board of Trustees. In our presence Brother Rom-
ney phoned President [Harold B.] Lee and obtained consent from him to
bring it up at the board of trustees meeting on December 2nd.”>°

By this time, Butler’s feasibility study memo was nine pages long,
covering factors such as the recent increased demand for law students
(in Utah and nationally), accreditation agencies, and cost projections
for building, library, and staff.>' The start-up costs of a decent law
school building stumped Wilkinson, Butler, and other BYU officials in
weekend and day-after-Thanksgiving meetings as they wrestled with
how to cheaply remodel existing facilities such as the relatively small
Grant or Maeser Buildings on campus.®® Not until Monday, Novem-
ber 30, 1970, while driving to Salt Lake City to meet with Butler, Max-
well, and Dee Andersen (secretary to the BYU board of trustees), did
Wilkinson decide to “boldly ask for a new law school building” despite
financial concerns.>

Provisional BYU Board of Trustees Approval

Wilkinson was supported by Maxwell®* in asking for a new building

as part of asking for formal approval to establish the Law School at
both the December 1 meeting of the executive committee of the BYU
board of trustees® and the December 2 meeting of the full board. In
addition, Wilkinson’s proposal had Romney’s strong support: “Elder
Romney called Brother Maxwell . . . aside and told him, ‘T want to build
a law school at BYU in honor of J. Reuben Clark, and I want you to
help me.”*® The board gave provisional approval to establishing a BYU
Law School but asked that Maxwell and Wilkinson first explore Ameri-
can Bar Association (ABA) accreditation standards and Association of
American Law Schools (AALS) rules to insure no problems with the
Law School would negatively impact other BYU colleges and depart-
ments. The main areas of concern were blacks being denied the Mor-
mon priesthood and non-Mormons paying more than Mormons for
tuition. Other accreditation agencies had found these two issues not
to be problems with undergraduates at BYU, but the question was how
law school regulators would view them, particularly with the recent
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AALS rule change requiring nondiscrimination in law school employ-
ment and admissions.”” In light of recent negative publicity and pro-
tests against the LDS Church’s religious policies concerning blacks,®
the board of trustees classified the Law School proposal as confidential
and did not even include the matter in its regular minutes (relying on
confidential memos instead).>®

Dallin H. Oaks’s Early Involvement

When considering how best to approach the American Bar Associa-
tion, Wilkinson realized that the executive director of the American
Bar Foundation was a BYU graduate, Dallin H. Oaks.*® Wilkinson tele-
phoned and wrote an overnight airmail letter to Oaks asking him about
ABA accreditation, but mostly about AALS membership criteria in the
areas of tenure, autonomy, and faculty control of appointment and dis-
missal of faculty matters.®* Oaks talked to Wilkinson, then wrote back
the next day, Wednesday, December 16, 1970, with information on ABA
accredited and AALS member law schools, as well as telling Wilkinson
about Professor Millard H. Ruud, the ABA consultant on accrediting
law schools.®

Five days later, Jay Butler was in Ruud’s office in Austin, Texas, where
the two spent a few hours going over a potential BYU law school. But-
ler asked directly about the impact of the Mormon doctrine on blacks
and the priesthood, as well as the tuition differences for Mormons and
non-Mormons, while Ruud focused on the impact each would have
on the Law School’s admissions policies. “[Ruud] gave it as his opinion
that so long as there is no racial or religious bias in [BYU Law School’s]
admissions policy and so long as there is an economic justification for
the tuition differential[,] these present no obstacle to accreditation.”®®
Ruud wanted to confirm this with Maximilian W. Kempner, chair of the
Section of Legal Education and Admissions to the Bar of the ABA, and
called him right then. Kempner agreed with Ruud, and the two of them
suggested to Butler that BYU appear before the ABA Council of Legal
Education at their winter meeting in Chicago seven weeks later, on Feb-
ruary 4 and 5, 1971. Ruud then suggested BYU appear before the AALS
at its meeting also in Chicago on February 2 and 3.

Butler’s purpose in visiting Ruud was to find any potential road-
blocks: “After further discussion I asked Professor Ruud how strongly
I could assure our Board of Trustees of our accreditation. He replied
that based on what I had told him he thought I could be ‘very positive.
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Dallin H. Oaks in his University of Chicago Law School office in May 1971. Cour-
tesy Perry Special Collections, BYU.

I asked if he thought that would be true of the A.A.L.S. as well as the
A.B.A. He said he was sure that it would.”**

Butler returned to Utah and telephoned Oaks on December 23 about
Millard Ruud appearing before the ABA and AALS on behalf of BYU.
Oaks gave his suggestions on dealing with the decision makers, the tuition
differential, and the priesthood and blacks issue: “Less said about Negro-
Priesthood issue the better—let them raise the question.” Oaks also gave
his opinion about Wilkinson not attending the meetings: “Because of
[Wilkinson’s] conservative political reputation it would be best for some-
one else to go if an appearance must be made”®® Oaks followed up by
writing Wilkinson about (1) tenure requirements, (2) AALS membership
(“valuable and prestigious, but not crucial”), (3) ABA accreditation (man-
datory), and (4) tuition differential based on religion (AALS)—“In my
conversation with Jay Butler I alerted him to my concern that you may
encounter resistance from the AALS group if the BYU policy of charging
higher tuition to non-members also applies to its law school.”*®

Wilkinson stewed over this information for a little while, and on the
last day of the year “had a long conference with [BYU Vice President]
Bob Thomas with respect to whether we should try to get a preliminary
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hearing before committees of the American Bar Association and also
the Association of American Law Schools, as to the requirements for a
law school, when as a matter of fact they had no authority of any kind
for any declaratory judgment.”®” Wilkinson was frustrated with being
pushed into getting ABA and AALS preapproval and eventually decided
with Butler to deal only with the required ABA and wait on the optional
AALS.®® He knew from many years of working with the federal bureau-
cracies in Washington, D.C., where to put his efforts.

Wilkinson also felt comfortable enough with Ruud’s reassurances to
take the information to the BYU board of trustees in Salt Lake City in
very cold weather on January 6, 1971. Wilkinson wrote in his diary, “We
got consent to organize a law school subject only to making sure that
the meeting of the Legal Council of the ABA, to be held in Chicago in
February, does not indicate any severe disfavor because of either our dif-
ferential in tuition or our priesthood doctrine and the Negro”*’

Butler and Wilkinson followed Oaks’s advice and submitted a writ-
ten letter asking for clarification from the ABA Council of the Section
of Legal Education and Admissions to the Bar about the two issues, to
which Ruud added a covering memorandum. All three (Butler, Ruud,
and Wilkinson) attended the general AALS and ABA meetings in Chi-
cago in early February, but only Ruud attended the ABA Council meet-
ing where BYU’s questions were discussed. The council determined that

“the Negro Doctrine of the Mormon Church” would not be a bar to BYU

having a law school, and that a tuition differential based upon LDS
Church membership was a question to be determined after the school
was in operation and not before.”

What’s Next?

With all of the preliminary obstacles out of the way, Wilkinson was
ready for the next phase. On Wednesday afternoon, February 10, 1971,
he met with Neal A. Maxwell and two members of the LDS First Presi-
dency (Harold B. Lee and N. Eldon Tanner) about (1) the Law School,
(2) the ABA Education Committee, and (3) Wilkinson’s role in planning
the Law School.”* Thus began a series of meetings over the next month
between Wilkinson, Maxwell, Lee, and Tanner about Wilkinson’s future.
His resignation would be announced on March 9, 1971, and yet in his
diary he referred to these issues generically even as late as March 3 as
“the preparation of a statement to be made by the First Presidency with
respect to the establishment of a law school, etc., at the BYU””? His
dissimulation extended in part to his own self and his strong desires
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to be the new Law School’s found-
ing dean and not being willing to
recognize that Lee did not want
Wilkinson in that post.”

This time of transition was not
just for Wilkinson. Butler would
still have plenty of Law School-
related planning work to do for the
next few months, but Wilkinson
knew Butler wanted to return to
complete his studies at Oxford Uni-
versity in England. As such, on Feb-
ruary 23, while in Salt Lake City for
one of his many meetings with Lee
and Tanner, Wilkinson approached
Bruce Hafen, who BYU Vice Presi- Bruce C. Hafen, BYU Law School’s
dent Robert K. Thomas had sug- firstassistant dean (1970-78) and later
gested might have a “desire to come = d¢an (1985-89). Courtesy Perry Spe-
to the BYU?”* Wilkinson contacted . Collections, BYU.

Hafen again on June 18 about tak-

ing Butler’s place as assistant to

the president. Hafen was a 1967 University of Utah Law School gradu-
ate working at a Salt Lake City law firm but interested in an academic
career.”” Eventually, Dallin H. Oaks, Wilkinson’s replacement as BYU
president, personally hired Hafen as assistant to the president, and Oaks
and Hafen both began working at BYU on August 1, 1971. Oaks assigned
Hafen, among other duties, the task of continuing the preparatory work
that Butler had begun—but as Oaks’s assistant, not Wilkinson’s.

Even as the special assistant, Butler did not know about Wilkinson’s
pending resignation from being university president. Instead, his focus
continued to be on the Law School, its faculty, and facilities. In mid-
February, Butler spent two days at the University of Utah law library
researching the published works of six LDS legal scholars who were
potential Law School deans.”® He also talked to the dean of the Univer-
sity of Utah Law School, Samuel D. Thurman, who had been told about
the potential BYU Law School a few weeks earlier.”” Butler’s talking to the
ABA consultant Ruud and others alerted him to the need to get a build-
ing constructed before the Law School’s planned start date of fall 1973. He
suggested on March 4 that Wilkinson retain an architect and then have
the architect travel with a group to several other law schools with new
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buildings.”® Butler also pointed out another hurdle, the lack of any quali-
fied Mormon law librarians.”

Wilkinson’s eyes were on the Law School rather than his BYU presi-
dent successor, so he may not have focused too much on the selec-
tion committee recently organized from the combined board of trustees
for BYU and the Church Board of Education. This committee, chaired
by Marion G. Romney (with members Boyd K. Packer, Marion D.
Hanks, and Neal A. Maxwell), picked the new presidents of Ricks
College (announced February 2, 1971), the Church College of Hawaii
(April 21, 1971), and Brigham Young University (May 4, 1971).*° Then,
in an unusual move, the same committee was charged with selecting
the founding dean of the BYU Law School.®* LDS Church leaders had
Romney’s committee make the choice, since they felt the position was
on a par with the leadership of the three major Church schools and, in
ways that were magnified in the future, began the process of reducing
Wilkinson’s personal control over the Law School from the very start.
Although Wilkinson was added as a member of the committee when it
came time to select BYU’s law school dean (along with Dallin Oaks and
Apostle and former attorney Howard W. Hunter), he was not the com-
mittee’s chair and was one among five law school-educated members of
the seven-member committ