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of several years of Congressional involvement in the process
leading up to the Charter of the United Nations. Several
senators and congressmen were actually involved in the early
American thinking and some even played a major role as dele-
gates at San Francisco.”

For his next three objections to the United Nations, Presi-
dent Clark turns to some of the substantive aspects of the
Charter itself which he finds objectionable; each of which he
feels impairs U.S. sovereignty. Under the Charter, he says, “‘we
have lost the right to make the treaties we may wish.”® Clark
undoubtedly has reference to Articles 102 and 103 of the
Charter. Article 102 merely requires that all subsequent
treaties be registered with the Secretariat of the United Na-
tions and be published by him.

Article 103 is interpreted by President Clark as creating a
hierarchy of international obligations and as giving para-
mountcy to those obligations incurred under the Charter. Fur-
thermore, he suggests that the U. S. can no longer “make
the treaties we wish” because “all treaties must conform to
the provisions of the Charter.”® Had President Clark been
discussing the Covenant of the League of Nations, his criticism
would have been more accurate since the Covenant forbade
League members from making treaties inconsistent with Cove-
nant obligations. The Charter of the U.N. does not do this,
however. Article 103 is usually interpreted to mean that
Charter obligations shall have priority over obligations made
under another treaty, but that the existence of the former does
not abrogate the latter, nor excuse a state from the penalties
associated with violating any treaty. Moreover, it is difficult
to conceive of the U. S. entering into a treaty the obligations
of which would be contrary to the terms of the Charter which
are broad, general, and by and large pertain to U.N. pro-
cedures.*’

'See, for example, Leland Goodrich and others, Charter of the United
Nations: Commentary and Documents (New York: Columbia University Press,
1969), p. 134.

*Clark, Stand Fast, p. 122.

*Ibid.

See Goodrich, Charter of the United Nations, pp. 614-617 for a dis-
cussion of Article 103. See also Hans Kelsen, Principles of International Law,
Robert Tucker ed., rev. ed. (New York: Holt, Rinehart, and Winston, 1969),
pp. 505-508. Generally only the Preamble and Purpose sections of the Charter
involve consequential commitments about extra-organizational matters. It is
widely held, however, that a preamble or statement of principles in a treaty
does not create legal obligations. See Goodrich, Charter of the United Nations,
p. 20.
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Clark’s next substantive disagreement with the Charter is
perhaps, to him, the single most telling fault he finds with
the United Nations. He says that under the Charter “we have
lost the sovereign power to adjust our own international diffi-
culties . . .;”** that “the Security Council, not the State De-

partment, becomes . . . the agency to direct our foreign re-
lations.”*? and that *. . . The conduct of our foreign affairs no
longer rests . . . with us.”*® On this critical point, President

Clark may have misinterpreted the Charter in two areas. He
reads the Peaceful Setlement section of the Charter (Chapter 6)
as authorizing the Security Council to require the United States
to settle disputes peacefully and as bestowing upon the Se-
curity Council the right to “command” penalties if we fail to
“heed the call.” If we fail to respond to either the “call” or
the penalties, then Clark reads the Charter as authorizing the
Security Council to direct the use of force against us. Again,
were his interpretations of the Charter correct, there would
exist a serious impairment of our sovereignty. However, they
are incorrect both in theory and practice.

Chapter 6 of the Charter does require members to settle
disputes peacefully and authorizes the Security Council to call
upon states to so comply. It also authorizes the Security Coun-
cl to investigate whether or not a dispute 1s “serious,” 1.e.,
one, the continuance of which might endanger international
peace. It further authorizes the Security Council, should they
determine a dispute tc be “serious,” to recommend appropriate
settlement procedures. Under these types of disputes, the Se-
curity Council can never do more than recommend settlement,
and in international politics a recommendation is a far cry
from a command.

Moreover, there i1s no provision in the Charter which
would permit the organization to use force against the United
States, any other of the “permanent members” (China, Russia,
Great Britain, France), or against any other state contrary
to the wishes of a friendly permanent member. The Korean
case is completely unique in many ways, including the for-
tuitous situation of North Korea’s only “permanent member”
ally, the Soviet Union, being absent when a decision to use
force was reached by the Security Council afrer President Tru-

“Clark, Stand Fast, p. 123.
Ibid., p. 124.
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