
BYU Studies Quarterly BYU Studies Quarterly 

Volume 13 Issue 3 Article 6 

7-1-1973 

J. Reuben Clark, Jr., Law and International Order J. Reuben Clark, Jr., Law and International Order 

Edwin Brown Firmage 

Christopher L. Blakesley 

Follow this and additional works at: https://scholarsarchive.byu.edu/byusq 

Recommended Citation Recommended Citation 
Firmage, Edwin Brown and Blakesley, Christopher L. (1973) "J. Reuben Clark, Jr., Law and International 
Order," BYU Studies Quarterly: Vol. 13 : Iss. 3 , Article 6. 
Available at: https://scholarsarchive.byu.edu/byusq/vol13/iss3/6 

This Article is brought to you for free and open access by the Journals at BYU ScholarsArchive. It has been 
accepted for inclusion in BYU Studies Quarterly by an authorized editor of BYU ScholarsArchive. For more 
information, please contact scholarsarchive@byu.edu, ellen_amatangelo@byu.edu. 

http://home.byu.edu/home/
http://home.byu.edu/home/
https://scholarsarchive.byu.edu/byusq
https://scholarsarchive.byu.edu/byusq/vol13
https://scholarsarchive.byu.edu/byusq/vol13/iss3
https://scholarsarchive.byu.edu/byusq/vol13/iss3/6
https://scholarsarchive.byu.edu/byusq?utm_source=scholarsarchive.byu.edu%2Fbyusq%2Fvol13%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarsarchive.byu.edu/byusq/vol13/iss3/6?utm_source=scholarsarchive.byu.edu%2Fbyusq%2Fvol13%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarsarchive@byu.edu,%20ellen_amatangelo@byu.edu


J reuben clarkdarkoark jr law
and international order

edwin brown firmage
and

christopher L blakesley

PROLOGUE

president J reuben clarkdarkoark jr spent his professional ca-
reer spanning some twenty seven years as an international
lawyer from the time of his graduation from the columbia
law school in 1906 and his appointment as assistant solicitor

an assistant legal adviser in the department of state in

dr edwin firmage is professor of law at the university of utah college of
law A magna cum laude graduate of BYU and a hinckley fellow he was
national honors scholar at the university of chicago where he graduated
with the JD LLM and JSD degrees doctor firmage has served as a
white house fellow on the staff of vice president hubert H humphrey and
attended the arms control negotiations in geneva switzerland in 1971
after having been appointed visiting scholar at the united nations the pre-
ceding year his writings on international law have been widely published in
books and legal journals his most recent publication the war of national
liberation and the the third world in moore ed law and civil war in
the modern world will be published by johns hopkins press later this year

christopher L blakesley received the MA degree in international relations
from the fletcher school of law and diplomacy and is presently a law stu-
dent at the university of utah college of law and research assistant to
professor firmage

president clarksdarks service assignments under seven presidents
THEODORE ROOSEVELT assistant solicitor for the department of
state 190619101906 1910
WILLIAM HOWARD TAFT solicitor for the department of state
191019131910 1913 member of committee to report on assistance of red cross
societies in civil warfare 1911 counsel for the united states before
tribunal of arbitration between the united states and great britain
chairman of american preparatory committee for the third hague con-
ference and member of the conference 1912
WOODROW WILSON special counsel for the united states before
the british american claims arbitration tribunal 1913 counsel in charge
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274 LAW AND international ORDER

the same year to his appointment as second counselor in the
first presidency in 1933 following his resignation as ambassa-
dor to mexico president clarkdarkoark devoted himself almost exclu-
sively to the problems of international law his experience
during these years developed in him a concern for particular
issues which remain central to a determination of the nature of
the international system

basic to the other major international issues upon which
president clarkdarkoark worked as an international lawyer was his
conception of an optimum international system he opposed
any system which by alliance intervention balance of power
or particular international institution sought to accomplish
big power domination of smaller states the enforcement of
peace by the major powers or the forcible perpetuation of the
status quo upon this ground he opposed the techniques em-
ployed at earlier times in history by the grand design of
elizabeth I1 and henry IV the congress of vienna and the
holy alliance and the enforcement provisions of the covenant
of the league of nations as well as those other provisions
of the versailles settlement which he thought maintained the
position of france and to a lesser extent those of great
britain and russia at the expense of conquered germany

his views of the proper place for the united states in
world affairs stemmed both from his perception of the ideal
international system and from his understanding of the par-
ticular role this country had played and had yet to perform
according to mormon theology he opposed interventionism

of the united states agency of the british american claims arbitration
1914 major judge advocate general s officers reserve corps 1917
WARREN G HARDING special counsel for the state department at
the conference on the limitation of armament 1921
CALVIN COOLIDGE consulting counsel for the federal government
in the cayuga indian case british american claims commission 1925
agent of the united states in the mexican american general claims com-
mission 1926 special counsel to the mixed claims commission of the
united states and mexico under secretary of state 1928291928 29
HERBERT HOOVER attended inauguration of mexican president
pascual ortiz rubio 1930 ambassador extraordinary and plenipotentiary
to mexico 1930331930 33
FRANKLIN D ROOSEVELT delegate to the seventh international
conference of american states at montevideo uruguay 1933 member
foreign bondholdersBond holders protective council inc 193419451934 1945 united states
representative on committee for the study of international loan contracts
league of nations 1936 member committee of experts on codification

of international law pan american union 1936 extracted from the
deseret news 7 october 1961
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LAW AND international ORDER 275

colonialism and imperialism and had a strikingly current
recognition of the limits of this country s ability to direct the
course of world history by force of arms

president clarkdarkoark opposed war as a means of dispute reso-
lution with a moral fervor that lasted throughout his life he
actively worked for the outlawry of war and for the develop-
ment of techniques and institutions of peaceful settlement of
disputes particularly that of arbitration he provided expert
leadership for several disarmament conferences and was active
in seeking development and reformation of the laws of war
proscribing the use of certain weapons in war and the prohi-
bition of military activity against civilian populations

this essay will trace briefly the professional career of
president J reuben clarkdarkoark jr as an international lawyer and
will then treat in more detail those major international legal
issues upon which he worked and wrote substantial quota-
tions from his writings will be employed to permit the reader
to determine for himself apart from the interpretation and
analysis which will also be offered president clarkdarkoark s position
on the leading issues of his time

professional biographical highlights
while a student at the columbia law school 1903061903 06

president clarkdarkoark assisted professor james brown scott in the
compilation of a casebook on quasi contracts when scott
became solicitor2solicitorsolicitors2 in the department of state he employed
president clarkdarkoark as a research assistant in the preparation of
two volumes on the law of equity 3 president oarkdarkclark s relation-
ship with scott led to his appointment as an assistant solicitor
following graduation from law school his first substantial
assignment was to work under secretary of state elihu root
on the citizenship act of 1906 4 president clarkdarkoark prepared a
monograph on citizenship which was incorporated into the
final report of a special board constituted in accordance with
a joint resolution of congress to study citizenship expatriation
and protection of citizens abroad this report became the

2thetheathe solicitor was technically an offofficercer of the department of justice
ranking as assistant attorney general but designated to work in the depart-
ment of state in today s terminology legal adviser the chief legal officer
of the department of state

george D parkinson how a utah boy won his way improvement
era 1755755917557 559 march 1914

proceedings american society of inteluteinternationalnational laulaw 1962 p 70
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276 LAW AND international ORDER

reference work for the bureau of naturalization 5 perhaps
more typical of his routine during this early period was his
work on the russian extradition cases 6

president taft on the recommendation of secretary of
state philander C knox 7 appointed president clarkdarkoark solicitor
for the department of state in july 1910 he held this posi-
tion for three years all legal questions arising in connection
with the work of the department of state both as they af-
fected the government of the united states and as they af-
fected other governments were referred to him for opinion

much of the work of the solicitor s office at this time con-
cerned claims made by the united states against foreign states
and their nationals president clarkdarkoark devoted a major portion
of his efforts to this area of the law between 1909 and
19138 he was responsible personally for 2330000 in awards
received by the united states from international tribunals for
injuries suffered by american citizens 9 the most noted ex-
ample of president clarkdarkoark s work on international claims was
the alsop case 010o which concerned a chilean expropriation of
several american owned corporations secretary knox assigned
president clarkdarkoark to head the diplomatic negotiations leading to
the accomplishment of an agreement upon a protocol under
which the matter was referred to arbitration the king of eng-
land acting as royal amiable compositeurCompositeur president clarkdarkoark
was then charged with the preparation and presentation of
the case the king of england awarded the united states
905000 one of the largest international awards of the

time
while solicitor president clarkdarkoark assisted in the drafting

of our 1911 treaty of peace and commerce with japan our

parkinson utah boy p 560
As a result of his work on these cases president clarkdarkoark by invitationnvitat on

of the american society of international law of which he was a meinmelnmemberber
delivered an address upon the subsubjectectact of political offenders and offenses
in extradition at the annual meeting of that socsocietyety inn 1909 this address
is reported in the american journal of international law 3459 1909

A close friendship developed between president clarkdarkoark and secretary
knox president clark was often asked to advise mr knox throughout the
latter s career the most notable occasion being when mr knox as a senator
opposed our entry into the league of nations

duringcuringmuring this period preslpresipresidentdent clarkdarkoark served as assistant solicitor and
later as solicitor of the department of state

parkinson utah boy p 562
alsop case foreign relations of the united states 1911 p 38
ibid
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LAW AND international ORDER 277

loan treaties with honduras and nicaragua and the drafting
of the knox bryce arbitration treaties with great britain and
france during this period he also drafted the influential
memorandum the right to protect citizens in foreign coun-
tries by landing forces 12

president clarkdarkoark was active during this period in several
assignments in addition to his duties as solicitor in 1911 he
was appointed a member of the committee to report on as-
sistancesistance of red cross societies in civil warfare in this ca-
pacity he prepared a memorandum analyzing the role of the
red cross in situations of civil strife and proposed a plan for
red cross assistance to both sides in cases of insurrection
revolution or civil warfare in 1912 he was chosen to chair
the american preparatory committee to represent the united
states on the international preparatory committee for the third
hague conference scheduled to be held sometime in 1915
the conference however was aborted by the outbreak of
hostilities in europe in 1914 president clarkdarkoark was elected a
member of the american society for judicial settlement of in-
ternationalternational disputes during the same year of his earlier ap-
pointment this concept the peaceful resolution of inter-
national disputes particularly through judicial techniques
was to remain a central passion for president clarkdarkoark through-
out his life his interest in arbitral techniques for dispute
resolution was a recurrent theme in speeches and articles
throughout all those active years in church leadership long
after his formal career as an international lawyer had ended

in 1913 president clarkdarkoark was appointed general counsel
for the united states before the tribunal of arbitration
created three years earlier by a special agreement between the
united states and great britain 13 he was charged as counsel
with the management and presentation of legal arguments and
the treatment of questions of law and evidence before the
commission 14

12right to protect citizens in foreign countries by landing forces US
department of state publication no 538 3rdard ed rev washington US
government printing office 1934 thisibis memorandum lists forty one incidents
in which the government of the united states landed forces in foreign countries
for the protection of american interests

see parkinson utah boy p 563 for a tribute paid president clarkdarkoark
by secretary knox upon the occasion of president clarkdarkoark s retirement as so-
licitor and his appointment as general counsel before the united states
british arbitration commission

see parkinson utah boy p 563
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278 lamLAWLAV AND international ORDER

president clarkdarkoark resigned his position as solicitor for the
department of state later that year and established a private
law practice public service in international law nevertheless
continued to consume most of his time in 1914 he was ap-
pointed general counsel for the united states before the
american british claims commission it was at this time that
he became acquainted with mr dwight morrow later to
become ambassador to mexico A close friendship developed
between them which later led to president clarkdarkoark s serving as
legal adviser to mr morrow in mexico

president clarkdarkoark was commissioned a major in the judge
advocate general officers reserve corps in 1917 and was
first assigned to the united states attorney general thomas
watt gregory during this time president clarkdarkoark edited a book
entitled emergency legislation which analyzed the relative
roles of the executive and legislative branches of the federal
government in time of war later after appointment as adju-
tant to the provost marshall general president clarkdarkoark was re-
sponsible for the preparation of the official legal position of
that office on a varied and important list of international legal
questions 16

after world war 1I under secretary fred morris dearing
of the department of state asked president clarkdarkoark to make a
detailed analysis of the treaty of versailles the result
entitled data on the german peace treaty was presented by
secretary of state knox to the senate committee on foreign
relations in august of 1919 17 president clarkdarkoark succinctly

J reuben clarkdarkoark jr emergency legislation 1918 this work con-
sidered specific emergency legislation passed prior to december 1917 dealing
with the control and appropriation of private property for the public use
benefitbenefit or welfare it also analyzed presidential proclamations and executive
orders thereunder to and including 31 january 1918 to all this he added
a reprint of analogous legislation sincesince 1870

thishis list included inter alia memorandum re power of the president
to exercise a pardoning power inin favor of a person convicted of murder under
the criminal code of the phiphilippinelippinelappine islands may the president under the pro-
visionsvisions of existing law HS 406740701406740704067 407014070 regulate and control the movements
of alien enemy females as alien enemy males memorandum re proposed
seizure of nickel brass copper graphite and oil purportedly belonging to ger-
many draft of proclamation relating to natives citizens denizens or subjects of
austria hungary turkey and bulgaria being males of the age of fourteen
years and upwards and other males and all females belonging to germany and
her allies memorandum re punishment of german spies for treasonable ac-
tivitiestivi ties and steps taken for their apprehension this list isis by no means
exhaustive but depicts the variety and import of president clark s work dur-
ing this period

JJJ reuben clarkdarkoark jr data on the german peace treaty 1919
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LAW AND international ORDER 279

stated his opinion of those portions of the treaty dealing with
the relationship of the allied powers and conquered germany

it would be difficult for me to find language which would
sufficiently express my abhorrence this alliance idea is
founded on the general principle it seems to me of com-
pletely crushing and actually making subject the german
people to enslave this entire country is so iniquitous
a thing that modemmodern civilization to say nothing of the
precepts of christianity cannot tolerate it 18

president clarkdarkoark maintained a private practice in new
york washington DC and salt lake city from 1913
through 1926 although he was technically involved in private
law practice his influence as has been noted was manifest in
the international arena first his practice per se was mainly
related to private claims of american citizens against foreign
countries 19 furthermore he was active in the national dialogue
regarding the united states participation in the league of nat-
ions in 1919201919 20 during senatorial debate on this matter presi-
dent clarkdarkoark supplied data and was an adviser to senator philand-
er C knox of pennsylvania formerly secretary of state in the
taft administration and senator borah of idaho in their cam-
paign against the league it should be noted however that
although he was unalterably opposed to the league 20 presi-
dent clarkdarkoark later participated in several conferences held under
the auspices of the league of nations 21 the most prominent of
which was the 1921 washington conference on the limitation
of armament

along with his lifelong devotion to the development of
techniques of peaceful resolution of disputes and his opposi-
tion to aaggressiveggressiveegressive war two 0otherther related issues disarmament
and the modernization and implementation of the laws of
war were of paramount concern to president clarkdarkoark during
and after his formal professional career secretary of state

J reuben clarkdarkoark jr permanent court of international justice of the
league of nations memorandum 28 may 1923 available at the brigham
young university library

for example aderholdt grover G montropbontrop v columbia non reported
case president clark s brief is available at brigham young university library

oarkclarkdark permanent court of international justice
for example he participated in the preparatory committee for the

third hague conference the washington disarmament conference of 1921
and the seventh conference of american states pan american union at
montevideo uruguay 1933 committee for the study of international loan
contracts 1936 and the committee of experts on codification of international
law
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280 LAW AND international ORDER

charles evans hughes called president clarkdarkoark from his private
practice in september 1921 to serve as special counsel to the
state department in connection with the conference on the
limitation of armament he contributed not only to the prep-
aration of the conference itself but influenced the state de-
partmentpartment position relative to the various issues on disarmament
under negotiation 22 president clarkdarkoark received a further ap-
pointment as expert assistant to the commissioners appointed
by the president to represent the government at the confer-
ence just prior to its inception secretary hughes additionally
asked president clarkdarkoark to serve as his special assistant in con-
nection with the conference president clarkdarkoark regarded the
final results of the conference limiting naval vessels and
weaponry of the united states japan great britain france
and italy as one of the major accomplishments of disarmament
negotiations to that time

secretary hughes appointed president clarkdarkoark counsel for the
british american claims commission soon after the washing-
ton conference of 1921 he served intermittently in this ca-
pacity from 1922 to 1926 it was during this period that he
was consulting counsel for the united states government in
the famous cayuga indian case 23 noted along with the janes
case 24 in most casebooks on international law in 1926 presi

see disarmament section of this article
cayuga2cayuga indian case great britain v united states nielson rep 203

307 1926 thisibisahls case concerned claims by part of the cayuga indian nation
that had migrated from the united states to canada the cayuga indians
had fought for the british during the american revolution and the war of
1812 by article IX of the treaty of ghent 1814 the united states
agreed to restore to the indians all possessions rights and privileges which
they may have been entitled to before the war in addition the state of new
york covenanted to pay the cayuga nation 1800 a year for the land formerly
owned by the indians payments and reparations had been made to the
indians still residing within the boundaries of the united states but not to those
in canada the canadian indians who eventually prevailed inin this case
were represented by great britain against the united states

U S A laura M B janes v united mexican states 1927 opinions
of commissioners 108 1927 mrs janes husband superintendent of mines
for el tigre mining co at el tigre mexico was deliberately shot and killed
by a former employee of the mining company who had been discharged the
united states alleged that the mexican authorities took no proper steps to ap-
prehend and punish the alleged killer that the efforts made were lax and in-
adequate and that if prompt action had been taken the authorities would
have been successful the plaintiff represented by the united states received
an award of 12000 as redress for the grief suffered the loss of services
and as a deterrent to further governmental laxity this was an historic de-
cision as it was in a sense a successful suit not only for damages based on
direct loss to the plaintiff but also for the failure of the government to
apprehend and punish the malefactor both the janes and cayuga indian
cases are found in almost every casebook on international law compiled from
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LAW AND international ORDER 281

dent clarkdarkoark was appointed agent of the united states for the
united states mexico general claims commission 25 he was
charged as agent with general management and control of the
cases and was intermediary between the tribunal and his gov-
ernmenternment he was named special counsel to the mixed claims
commission of the united states and mexico 26 later the
same year which again brought president clarkdarkoark into associa-
tion with our ambassador to mexico dwight morrow

it was in 1927 that mr morrow asked president clarkdarkoark
to serve as his legal adviser one of his major accomplish-
ments while in this position was the settlement of the mexican
oil controversy 27 president clarkdarkoark at the request of secretary
of state frank B kellogg prepared his famous memorandum
on the monroe doctrine while he was still counsel for am-
bassadorbassador morrow shortly before calvin coolidge appointed
him under secretary of state in 1928 28 the clarkdarkoark memo-
randum one of the most powerful and influential documents
against imperial colonial or interventionist policies ever
drafted by an american in high office denied the existence of
any particular right of the united states to intervene in the
affairs of latin american states in effect the theodore
roosevelt corollary to the monroe doctrine was repudiated
by the clarkdarkoark memorandum the memorandum was presented
to congress while president clarkdarkoark was serving as under sec-
retary of state

president clarkdarkoark as under secretary of state was influen-
tial in the resolution of several important international issues
in addition to shaping the policy of the department on the
monroe doctrine 29 he directed the administrative arrange
that time to the present see for example W friedman international law
cases and materials 1969 p 78 and W bishop international law cases
and materials 1962 p 45

for analysis of the status and function of an agent of this commission
see ralston law and procedure of international tribunals ppap 192197192 197

2theathethe status and function of the counsel are analyzed in A H feller
the mexican claims commissions 192319341923 1934 A study in the law and
procedure of international tribunals 1935 ppap 284289284 289

2jajJ reuben clarkdarkoark jr the oil settlement with mexico foreign af-
fairs 6600 1928

J reuben clarkdarkoark jr memorandum on the monroe doctrine 71st con-
gress 2ndand session senate document 114 1930

F B kellogg official statement of and commentary upon the mon-
roe doctrine by the secretary of state 1929 foreign relations of the united
states 698 71st congress 2ndand session house document no 517 department
of state publication 2018 1948

9
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282 LAW AND international ORDER

mentsmerits and served as adviser to the preparatory commission
for the geneva disarmament conference 30 part of the prog-
eny of the washington disarmament conference of 1921 he
performed similar functions in relationship to the prelimi-
naries of the five power naval conference to be held at
london in 1930 the department of state under president
clark s direction developed suggestions for further imple-
menting the treaty for the renunciation of war the kel
logg briand pact or pact of paris signed at paris 27
august 1928 31 president clarkdarkoark understood that war could
not be abolished by ultimatum or resolution but he believed
that the pact was important as a catalyst to direct and refine
the growing sentiment against war toward a concrete standard
by which the actions of states could be judged in the future
proposed accession of the united states to the statute of the
permanent court of international justice was considered at
length during president clarkdarkoark s tenure as under secretary of
state 32 he opposed accession on the grounds that the court
would be dominated by the european powers simply as an ex-
tension of the versailles apparatus for the continued subjuga-
tion of germany

other conferences were held during this period dealing
with matters of deep concern to president clarkdarkoark the inter-
national conference of american states on conciliation and
arbitration was held at washington in 1928 as were the
meetings of the commission of inquiry and conciliation fol-
lowing the chaco dispute between bolivia and paraguay in
december of 1928 33 the geneva conventions for 1 l1 the
amelioration of the conditions of the wounded and sick of
armies in the field and 2 the treatment of prisoners of
war 3431 were agreed upon the following year his commit-
ment to the modernization and implementation of the laws
of war continued throughout his life 335 this along with his
lifelong devotion to the development of techniques for peace-
ful settlement of international disputes his belief inin the
efficacy of juridical instruments in the prevention of war and
the accomplishment of agreements on the limitation of arma

aoi201ibidbid p 65
ibid p 59

12ibid p 1
83 ibid p 818
341141ibidbid p 317

see laws of war and disarmament sections of this article

10

BYU Studies Quarterly, Vol. 13, Iss. 3 [1973], Art. 6

https://scholarsarchive.byu.edu/byusq/vol13/iss3/6



LAW AND international ORDER 283

ments were of paramount concern to president clarkdarkoark during
and after his formal professional career

president clarkdarkoark was appointed special representative with
rank of ambassador extraordinary and plenipotentiary at the
inauguration of pascual ortiz rubio president of mexico in
1930 later that year after dwight morrow had been elected
to the united states senate president hoover named president
clarkdarkoark ambassador to mexico

in 1933 after his formal retirement from public service i3

president clarkdarkoark was appointed delegate of the united states
to the seventh international conference of american states

pan american union held in montevideo uruguay this
conference was the first to be held during the presidency of
franklin D roosevelt who had in his inaugural speech
dedicated the united states to the policy of the good neigh-
bor this conference was also the first to discuss non-
intervention this of course was now realistically possible
because the united states protectorate policy had been modi-
fied and the roosevelt corollary in effect eliminated from
the monroe doctrine by the clarkdarkoarkclareciare memorandum president
clarkdarkoark was assigned as a member of the united states dele-
gation to this conference to the committee on the organiza-
tion of peace the montevideo conference was able to agree
upon techniques for peaceful resolution of disputes between
the member states and to create an atmosphere of cooperation
due in large part to the interventionistnoninterventionistnon tone taken earlier
by the united states the conference created the committee
of experts on the codification of international law to which
president clarkdarkoark was appointed in 1936 the goal of codifi-
cation of international law had long been central to the inter-
est and activity of president clarkdarkoark he had served previously
as a member of the advisory committee of the harvard
university conference on codification of international law
chaired by manley 0 hudson he also served as a member
of the commission of experts on codification of international
law of phi delta phi from 1945 to 1950

secretary of state henry L stimson noted president clarkdarkoark s years of
service upon the occasion of his retirement from public life 1 I desire to take
this occasion to express my deep and sincere appreciation not only for your
distinguished service as ambassador to mexico which has reflected signal
credit upon the department of state but also my personal appreciation and
gratitude for the aid of your wise counsel and loyal cooperation at the be-
ginning of my service in this office united states department of state
press releases nos 171222171 222 1953195519531933 p 151
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284 LAW AND international ORDER

THE international SYSTEM

president oarkdarkclark opposed any international system which
proposed to maintain either the international peace or the
municipal status quo by the imposition by certain great
powers of their will upon other states by means of force on
this basis president clarkdarkoark criticized the european balance of
power system and most particularly our participation in it 37

president clarkdarkoark did not oppose our participation in the league
of nations because of any disagreement with the concept of
a standing conference system for resolving disputes as he
favored such an approach rather he opposed those portions
of the covenant of the league which he considered to be
coercive relying on military alliance rather than diplomatic
negotiation in dispute resolution between sovereign states
being preeminentlypre eminently in the tradition of earlier alliance systems
which sought to enforce the will of the major powers
upon the rest of the world he had a healthy distrust of any
international system which proposed to insure the continua-
tion of any state s government system in the face of internal
opposition to such government his were not the politics of
metternich and talleyrand

woodrow wilson sponsored the league for precisely the
same reason that president clarkdarkoark opposed it wilson also
despised the concept of balance of power politics but proposed
to replace it with a system of collective security through the
enforcement provisions of the covenant of the league presi-
dent clarkdarkoark however considered the dominant effect of the
league to be no more than the creation of a modemmodern grand
design of elizabeth I1 and henry IV by which those monarchs
attempted to limit the power of austria or perhaps a modified
holy alliance through which the allied powers attempted

to accomplish the same functions two hundred years later
against napoleonic and post napoleonic france this time
of course the target state feared and hence circumscribed

in essence the league of nations is by intention and by actual oper-
ation a military alliance among the great powers of western europe which
with their possessions and dominions and the flattered weak and small powers
of the world have regrouped themselves in a new balance of power ar-
rangementrangement the real purpose of this alliance Isis to make secure to themselves
the worldwide territorial strategic political economic and financial gains
with which through the intervention of the united states they were able to
enrich themselves at the end of the great war clarkdarkoark permanent court of
international justice see note 18 above
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by the alliance of other european states was post world war
I1 germany

we must have a world organization for purposes of
deliberation but not for the purposes of waging wars and
imposing sanctions we must bring to bear in the solution
of matters of world concern that moral force of the world
of which president wilson rightly thought so highly As
the situation stands today we of america have lost our own
moral force in the world affairs a force which was once
very great we speak now only as our brute force may sus-
tain us there is indeed no moral force left in the world
to whose voice the warring nations are as yet willing to
hearken we are now living under the law of the jungle
wherein every beast fights to the death for his own
life 38

president clarkdarkoark considered the attempts of certain states
to enforce the status quo by military alliance or to enforce
their will upon the smaller states or to perpetuate the domi-
nance of the victors over the vanquished following a war as
being both undesirable and impossible of accomplishment to
him the league was primarily the tool of the victorious
powers to enforce an unjust peace settlement at versailles
upon germany this purpose all but guaranteed the failure
of the league and the resumption of war in europe he
thought france particularly was attempting to use the league
as a means of perpetuating the subjugation of germany 39

another major objection to the league was its lack of
universality president clarkdarkoark favored a standing conference
system without military coercive powers which was completcomplect
ly universal in membership without distinction between vic

as3sJ reuben clarkdarkoark jr factors in the postwarpost war international pattern
speech delivered at the annual american life convention 1943

at3t intent upon wiping germany off the map as an industrial nation
france is using the reparations question as a screen to obscure its more far
reaching plans was the charge of J reuben clarkdarkoark inin an address before the
rotary club at the hotel utah tuesday mr clark is recognized as an in-
ternationalter lawyer having been a special counsel for the U S at the dis-
armament conference the speaker further charged that the treaty of vers-
ailles is strictly a french treaty and that it is the intention of france never
to leave germany until that nation is stripped as an industrial nation and is
broken up the reparations question is the smallest problem that affects the
european situation today he declared payment by germany is not really
expected by any other power in europe the reparations question is being
kept alive to cover the real purposes behind the european situation it is
foolish to talk of reparations or of peace in europe unless through some
outside force it is possible to allay the hatred between these two nations
deseret news 24 october 1923

13

Firmage and Blakesley: J. Reuben Clark, Jr., Law and International Order

Published by BYU ScholarsArchive, 1973



286 LAW AND international ORDER

tors and vanquished in war or friends and enemies as de-
terminedter by ideology or governmental or economic systems 40

president clarkdarkoark opposed not only the universal collective
security system of the league but also the more traditional
military alliance systems common in european politics he
spoke out during world war II11il against our membership
in any union of states allied against the soviet union even
during the height of this great world conflagration his
thoughts were upon the nature of the peace which would fol-
low the war s termination he noted that one alliance system
would only produce another in opposition to it with results
deleterious to peace and security

it would hardly do to form an open alliance against
russia and both britain and ourselves should be wary of an
alliance with her so the device isis conceived of a union of
states which however would tie the nations together more
securely than an alliance and be a greater threat to russia

but such an alliance would lead and such a unionunion
will lead sooner or later to a counteralliancecounter alliance by the other
nations that would challenge the power of such a union
so meaning either constant war for supremacy or a war of
absolute conquest by the one or the other and a consequent
enslavement of the conquered peace without liberty spells
a stalemate inin civilization and spiritual development union
now has far more ill than good in it nor must america
ever become a party to an attempted military domination of
the world

we must have a peace based on justice rather than might
that is it must be a peace upon terms that will leave all
peoples willing if not anxiousanxious to carry them out because
that is a peace that isis clearly an alternative to another
war no permanent peace will come unless this be done
the men who are fighting and their families want peace
now and hereafter they of america are not primarily con-
cerned with questions of empire holding or empire building

along with this peace should come a will to increaseincrease the
spirituality of the earths peoples and a building up of a true
spirit of the brotherhood of man by treating all men as
brothers not as enemies nor as menials or inferior orders of
creation real peace will never come till the gospel of
christ rules the hearts of men until we shall yield obedience
to the great commandment drawn from the statutes of
israels lawgiverlaw giver thou shalt love the lord thy god with
all thy heart and with all thy soul and with all thy mind
this isis the first and great commandment and the second

see the international system section of this article
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is like unto it thou shalt love thy neighbor as thyself on
these two commandments hang all the law and the proph-
ets matt 2237402237 40 so spake the master to the quibbling
pharisee

such a peace would eliminate at once all armed force
because a rule of force isis always a rule of hate on both sides
and peace will never be born of hate this would dispose
of international police forces occupying armies and all the
impossible tasks incident to alien domination since war
lords know only armies and guns and brute force none of
them of the victor nations would like this but we their
peoples would welcome it as our redemption from blood-
shed for the people love the paths of peace and quiet
and the orderly progress of an ever increasing culture and
advancing civilization and a constantly growing spirituality

A solution by a rule of brute force would discard all
the wisdom of the ages and take us clear back to the dawn
of civilization surely we have grown too much through
the generations to make this the best answer we can now
make surely we shall not try to live through again the
whole history of human kind again using all the devices
of armed peace and selfish power that have failed from the
beginning 41

president clarkdarkoark did not oppose bilateral or multilateral
treaty arrangements under which party states agreed to con-
sult nor did he oppose treaty relationships which might
lead to joint military action as long as each member state
was left free to determine its own reaction to events in ac-
cordancecordance with its own constitutional processes this is seen
in his defense of the four power treaty onoiloii insular possessions
in the pacific 4241 president clarkdarkoark then special counsel for the
department of state at the 1921 conference on the limitation
of armament prepared a speech for president harding to
deliver to the senate preliminary to its advice and consent to
the treaty the speech was eventually delivered by senator
new of indiana

thus the elements out of which has been built the treaty
fabric are mutual and essential interests affecting the
welfare and peace of the nations concerned and of the
world actual problems calling for solution unconstrained re-
linquishmentlinquishment of rights or prerogatives by equal to equal
their being no enemy to be punished or friend to be re

ibid
J reuben clarkdarkoark jr memorandum for the president on the four power

treaty on insular possessions 1922
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warded no compulsory measures of enforcement no power
despoiled surely these are the elements to which we have
a right to look and upon which we must depend for further
progress in world righteousness take away any of them
and the result whenever it may be will be of questionable
effectiveness and may be of doubtful morality while man
is what he is it is difficult to see how nations can ever as-
sociate themselves together and work in harmony except
upon these great elemental bases

I1 may first observe concerning the four power treaty
again that the situation about which the powers are to
communicate is one in which they are all concerned in the
next place the powers concerned and only those powers
consult together in the third place they consult regarding
the measures to be taken jointly or severally to meet the
exigencies of the situation but they are not committed be-
forehand and this is the vital point to any definite measures
nor are they either committed or under under any obligation
to concert on any measure at all that is to say if and when
a proscribed aggressive action were in any jeopardy or that
the peace of the world and the welfare of its peoples would
be best served by inaction there is no obligation here that
we should counsel consent to or participate in the measures
which any other power might propose as necessary in other
words there is here not the slightest surrender of our inde-
pendencepen dence of action we have here no impairment of our
sovereignty we should enter and participate inin such a
conference uncommitted and with full and complete right
to function in the matter before us in strict accordance
with our due constitutional order so that if the exigencies
of the situation finally appeared to require the use of armed
force we might face the question uncompromised free and
unfettered to do the thing that then seemed wisest and
best for there is not in this treaty nor arising from it
any obligation whatever to proceed to this extremity unless
and until congress in the due exercise of its high consti-
tutionaltut ional sovereign prerogative had fully debated the situation
reached its decision and formally authorized the waging of
war Is this not the crux of the whole matter and does it
not destroy every vestige of legitimate objection to the
treatytreaty4343

president clarkdarkoark understood the severely limited utility of
the use of force in accomplishing real peace and security
whether such force be accomplished by unilateral means by
treaty of military alliance or by an institution of universal

congressional record 623408 6 march 1922 remarks of senator
new this was a speech written by president clarkdarkoark prepared for use by presi-
dent harding but eventually delivered by senator new of Indiindianaafnaaffaanna
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president clarkdarkoark as a young lawyer 192019202 2211

photograph by courtesy of J reuben clark III111
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collective security 44 one of the most powerful sermons on
the nature of peace and order ever given by president clarkdarkoark
was delivered in the mormon tabernacle 4 september 1945
on the occasion of an interfaithinter faith service of thanksgiving for
the termination of world war 11II in that great address ad-
ditionalditional parts of which will be quoted later president clarkdarkoark
said

we are to assume for better or worse the responsibility
for the economic cultural intellectual and spiritual welfare
of a hundred odd millions of people whose very existence
indeed lies in our hands behind each of these peoples lie
ages of traditions and conventions that are part of them-
selves some seem to contemplate that we shall coerce the
minds and spirits of these peoples but god himself does
not do that we must come to them with the law of the
brotherhood of men and with mercy justice and the love
of peace for peace will not come to the earth while a
hundred odd millions of people seethe with hate and venge-
ance in their hearts they must be led not driven to
peace

yet we come to our task of self assumed duties while
hate yet smouldersshoulders inin our hearts with some amongst us
trying to fan it into flame we are not without a spirit of
conquest nor has the feeling of retaliation left us

hate even to loathing and revenge and dire fear fill
the hearts of our enemies they will dream and plan and
conspire to visit upon us even as we have visited upon them
we shall seek to change their dreams we shall punish those
who plan and conspire this isis the rule of conquest

god will not cannot come where hate meets hate and
revenge meets revenge where these things dwell righteous-
ness cannot abide and where righteousness isis not the
powers of evil command

yet we must build for peace we want no more war
all humanity calls for this god has commanded it for
from the first he has said love your neighbors as your-
selves we are all his children the good the bad the
fair skin and the dark he has given to no man the authority
to deal with his fellow man otherwise 45

while president clarkdarkoark opposed the league of nations
as being dominantly an alliance system directed at germany

see force and war section of this article
J reuben clarkdarkoark jr the awesome task of peace improvement era

48567 october 1945 this was an address delivered in the salt lake
tabernacle 4 september 1945 at a community service of all faiths and peoples
gathered in thanksgiving for the return of peace and conducted by president
george albert smith
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as the holy alliance had been aimed at napoleonic and post
napoleonic france he proposed his own planplan46pian for an inter-
national system which included a modified form of collective
security his proposal was built upon three existing or sug-
gested institutions or plans the league of nations senator
borah s proposal to outlaw war and codify international law
and president harding s proposal for united states partici-
pation in the permanent court of international justice

president clarkdarkoark proposed that there be created a world ju-
diciary and a world deliberative body with quasi legislative
functions which he called a world congress this two part
paradigm for world unity had in turn two prerequisites the
first was that international war be declared an international
crime and the nations waging it international criminals to be
identified and punished by the imposition of economic and
military sanctions to be determined by the world congress
the second was the accomplishment of the codification of
international law as had been proposed earlier by senator
borah president clarkdarkoark put his case for codification

obviously a compulsory jurisdiction over international
disputes by an international judicial system must be predi-
cated upon an accepted rule of conduct pursuant to which a
nation may frame its course and according to which its
course when taken may be judged by an international
tribunal no nation may safely submit its conduct to com-
pulsory review when it does not know first what it ought to
do or is expected to do under the given circumstances and
second by what rule its conduct under such circumstances
will be judged

this marks the true distinction between justiciable dis-
putes those concerning matters which may be determined
under and in accordance with a recognized rule of law of
which the offending nation knew and by which it should
have guided its conduct and non justiciable disputes those
which concern matters as to which there is no accepted rule
by which nations may shape their conduct or by which that
conduct may be judged

thus a full codification of existing international law is
indispensable to the creation of any wise and effective in-
ternationalter judicial system with powers of compulsory juris-
diction 47

the deliberative world congress was to be fashioned by
wJ reuben clark jr system of pacific settlement of international dis-

putes A program unity 4 october 1923
ibid p 42
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enlarging the jurisdiction of the permanent court of arbi-
tration at the hague the congress was to be that body
having final decision on the imposition of certain collective
security measures against offenders violating agreements out-
lawing international aggressive war or other portions of the
international code further the congress was to have recom-
mendatorymendatory powers both as to general matters coming before
it and as to special matters which might from time to time
be referred to it by two or more states the congress could
recommend changes in the international code it was to elect
the members of the world supreme court hereinafter des-
cribed from a list of persons nominated by both members and
non members of the hague tribunal

the international judicial system was to possess compulsory
jurisdiction covering as many subjects as could be agreed upon
the jurisdiction had to be compulsory as to treaty rights and
compulsory or voluntary as could be agreed upon with re-
spect to international legal rights as described by the code of
international law

the first part of president clarkdarkoark s international judicial
model was an international supreme court entirely uncon-
nected with the league of nations the court s members
were to be nominated by the world congress and elected by
the hague court panel this court was to possess appellate
and original jurisdiction and consist of nine judges serving
terms of six years it had compulsory jurisdiction over all
matters to which the parties agreed including compulsory
appellate jurisdiction of appeals from decisions of the courts
of original jurisdiction except in those situations in which
all parties in a particular case agree otherwise in addition
it had compulsory jurisdiction over any case which had been
referred to courts of first instance in which one of the parties
afterwards refused to submit to such jurisdiction

the courts of first instance were to exist so as to localize
international justice as much as possible and thereby limit
the expense of international litigation these courts would
sit in the capital of the defendant nation and were to be
composed of three judges one chosen by the plaintiff one
by the defendant and a third chosen by the supreme court
from among its members to preside because of their ad hobochoc
nature there were to be no fixed number of these courts they
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were to have permissive jurisdiction over questions arising
between states and involving the interpretation of treaties and
the application of the international code and compulsory jur-
isdictionis over all questions upon which disputant parties had
agreed to arbitrate

universality of membership in the system was imperative
in the clarkdarkoark paradigm he believed that the possibilities of
actual universal participation were enhanced by the fact that
the plan called for the use of no new concepts principles or
instrumentalities As stated previously president clarkdarkoark be-
lieved that an international convention had to be negotiated
and adopted by all nations declaring international war to be
an international crime and the nation waging it to be an inter-
national criminal to be punished in accordance with the con-
vention s provisions war waged for self defense however
would remain justifiable president clarkdarkoark realized that war
would scarcely be abolished by resolution but believed that
such a convention would crystallize a growing world sentiment
against war and establish a standard by which every nation
could judge future wars his plan for a world order system
was to be the vehicle for the eventual abolition of war as
a means of dispute resolution

with the advantage of hindsight it would seem that
president clarkdarkoark not unlike others of his time on both sides
of the controversy over united states participation in the
league put more faith in juridical institutions of dispute
resolution than such means justified like wilson bryan
borah kellogg hughes and root president clarkdarkoark had high
and idealistic hopes that the evolutionary experience of the
common law in controlling violence could be transferred to
the international community many of the institutions so
constructed came crashing down in the face of the aggressor
nations of the 1930s

president clarkdarkoark however did not rest his proposed inter-
national system entirely upon formal juridical or arbitral insti-
tutionstutions he spoke and wrote often concerning the necessity
of maintaining and enlarging upon the political and diplo-
matic techniques of dispute resolution as created by the hague
conferences of 1899 and 1907 he favored the use and the
continued institutional development of negotiation good of-
fices mediation conciliation and commissions of inquiry or
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fact findingfinding48 and often cited the many examples of the success-
ful use of these political and diplomatic techniques of dispute
resolution 49 his plan for world organization included a pro-
vision that we preserve the great provisions of the hague
convention relating to good offices and mediation and
commissions of inquiry 50

THE PROPER ROLE OF THE UNITED STATES

IN THE WORLD COMMUNITY

president clarkdarkoark believed that the united states was
uniquely prepared and placed not by chance to play a
particular role in world affairs

america multi raced and multinationalmulti national is by tradition
by geography by citizenry by natural sympathy and by ma-
terial interest the great neutral nation of the earth god has
so designed it drawn from all races creeds and nations
our sympathies run to every oppressed people our feelings
engaged on opposite sides of great differences will inin their
natural course if held in due and proper restraint neutralize
the one the other directed in right channels this great
body of feeling for the one side or the other will ripen
into sympathy and love for all our misguided and misled
fellowmen who suffer in any cause and this sympathy
and love will run out to all humanity in its woe thus
weakly shadowing the infinite compassion of the master 81

he saw this country as the great peacemaker standing aloof
from the turmoil of european politics able to exert its in-
fluence as a neutral and moral force standing above the bal-
ance of power politics within europe and apart from the
colonial or imperial politics between europe and asia time and
again in conference or other church related address 52 in

E B firmage fact finding in the resolution of international dis-
putes from the hague peace conference to the united nations 1971 utah
law review p 421

president clarkdarkoark explained that the preservation of the great provisions
of the hague convention relating to good offices and mediation and to the
commissions of inquiry were essential for the success of his program of
peaceful settlement unity 4 october 1923 p 42

ibid
J reuben clarkdarkoark jr in conference report of the church of jesus christ

of latter day saints 1938 p 15 hereinafter cited as conference report
address delivered in the tabernacle on 26 november 1911 and reported

in the deseret news 9 december 1911 p 30 america a chosen land of
the lord address at forty fifth annual conference of the YMMIA 1940
clark in conference report october 1948 p 81 the awesome task of peace
clark in conference report 1939 p 17 let Us have peace stand fast by
our constitution 1962 p 73 international conferences why and how
improvement era 37259
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secular speechspeech5353 or in professional paper 54 he reiterated his
faith in peaceful means of dispute resolution in good offices
inquiry or fact finding mediation negotiation conciliation
and especially in juridical techniques particularly arbitration
our role as the great mediator however could not be per-
formed if we ourselves were a belligerent in the dispute our
moral position would thereby be destroyed and we would be-
come just another of the many warring and quarrellingquarrelling
states indistinguishable from the rest by all criteria other
than physical strength

if we shall rebuild our lost moral power and influence
by measures such as these which will demonstrate our love
for humanity our justice our fair mindedness our determi-
nation to do works of righteousness as god shall make
them known to us we shall then be where at a fitting and
promising time we can offer mediation between the two
belligerents and bringing our moral power and influence
into action we shall have a fair chance to bring an end
to the criminal slaughter of our fellowmenlowmenfel and to give
birth to a peace that shall be lasting because just and fair
to every people surely this isis infinitely more honorable
will have in it infinitely more of humanity will be infinitely
nearer to the master s way than sending our young sons
overseas to be murdered

america the great neutral will thus become the peace-
maker of the world which is her manifest destiny if she live
the law of peace believing as we do that america is zion
we shall then see the beginning of the fulfillment of the
prophecy of isaiah of old for out of zion shall go forth
the law a law of justice mercy and righteousness adopted
by the nations of their own free will 55

after discussing america s colonial and early national ex-
perienceperi ence president clarkdarkoark asserted that the greatest achieve-
ment of the united states in its international relations had

J reuben clarkdarkoark jr slipping from our old moorings an address
delivered to the annual convention of the utah poultry growers coopco op
1947 some factors in the postwar international pattern an address de-
livered to the los angeles county bar association 1944 our dwindling
sovereignty stand fast by our constitution 1962 discourse delivered at
the fourth annual pi sigma alpha lecture institute of government uni-
versity of utah 13 february 1952 all addresses available at the brigham
young university library

clarkdarkoark the pacific settlement of international disputes the four
power treaty and J reuben clarkdarkoark jr jurisdiction of american british
claims commission american journal of international law 7687 1913

clarkdarkoark in conference report 1938 p 17
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been the actual implementation on our part of the peaceful
adjustment of our international disputes 56

we have only had three wars in all of our history foreign
wars up until the time that we entered world war 1I and
those three wars were the first the war of 1812 to which I1
have already alluded the next the war with mexico and I1
never like to discuss that very much I1 do not think that the
war with mexico shed any very great credit upon us and the
last the war with spain and I1 have often thought of that
as more or less of an accident for if we had not had
that incident in havana harbor the explosion or the blow-
ing up of the maine I1 think we might have gotten away
without that one

every other dispute we have had with any nation we
have been able to settle by peaceful means

by our aloofness during all these years we escaped all
the wars in europe we did not participate in any of them
we had no alliances we moved along the course that we
thought we should follow unhampered by the dictation of
anybody else

we took part in the two hague conferences we tried
to work out some plan there that would enable the nations
of the world to settle their disputes peacefully and to that
end enter into conventions providing means and methods
for such adjustments

then in bilateral treaties with england and france we
tried to put forward the cause of arbitration by eliminating
some of the things that prove most difficult in securing
arbitration 57

in addition to our example as a state which had been able
to settle its disputes by peaceful means prior to our entry into
world war I1 and excepting the three wars described above
president clarkdarkoark believed that we had a particular role to play
as mediator as a state whose good offices could only be used
by belligerents if we were not in that position ourselves in
a conference address delivered in october 1939 on the oc-
casion of the beginning of war in europe he reiterated his
belief of the proper role for the united states inin that great
conflict

our plain duty to humanity and to the cause of peace
our duty to our creator require that we preserve the moral
force and influence we now have that we regain what
we have lost and that then we increaseincrease to the highest possi

ibid
clarkdarkoark our dwindling sovereignty
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ble point this greatest of all instrumentalities for world
peace if we become parties to this world war on what-
ever side to determine the present issues of the war we shall
lose all this moral power and influence and sink with the
world to the level where just our brute might shall be the
sole and only measure of our strength this would be an
appalling prostitution of our heritage 58

later during world war 11II and after our entry as a belliger-
ent president clarkdarkoark again reviewed our history as a peace
seeking nation and pleaded for a continuation of that tradition

from the jay treaty with great britain of 1793 until
the recent past we have encouraged and sought to secure the
settlement of international difficulties and disputes by friend-
ly means by arbitration where we were concerned and by
arbitration and mediation where others only were involved

in the two hague conferences of 1899 and 1907 while
other nations busied themselves mostly with conventions
dealing with war our emphasis was placed on perfecting
conventions for the pacific settlement of international dis-
putes this was in line with the lofty purpose of our
national diplomacy until after the last hague conference
in all these peace with other members of the society of
nations motivated our course

nor should we overlook the special efforts of secre-
taries olney hay knox and bryan to negotiate both general
and special treaties to promote peace nor the kellogg
briand pact for the outlawry of war

nor should we end this brief catalogue of some of our
efforts without calling attention to the rush bagot notes by
which the united states and great britain accomplished the
limitation of armament on the great lakes an informal
agreement that has robbed our canadian border question
of all threat of trouble for more than 130 years

that gentlemen isis america s record the greatest record
for peace made thus far by any nation inin the world future
generations will so appraise it 59

he ended his discourse with a powerful plea for a return to
peaceful ways and a return to our role as the world s peace-
maker

I1 believe that permanent peace will never come into the
world from the muzzle of a gun guns and bayonets will

ssJ reuben clarkdarkoark jr in time of war improvement era 42656
november 1939 address delivered to the iloth semiannualsemi annual conference

of the church
J reuben clarkdarkoark jr let Us have peace stand fast by our consti-

tution 1962 p 58
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in the future as in the past bring trucestmcesdruces long or short
but never peace that endures

I1 believe president wilson had the true principle when
he spoke of the strength and power of the moral force of
the world moral force inin a nation fructifiesfructifier industry
thrift goodwill neighborliness the friendly intercourse of
nations the peace that all men seek whereas force isis barren

I1 believe americas role in the world is not one of force
but is of that same peaceful intent and act that has character-
ized the history of the country from its birth till the last
third of a century

I1 believe that moral force is far more potent than
physical force in international relations

I1 believe that america should again turn to the promotion
of peaceful adjustment of international disputes which will
help us regain the measureless moral force we once possessed
to the regeneration and salvation of the world we now
speak with the strength of physical force only we have no
moral force left

I1 believe we should once more turn our brains and our
resources to the problem not of killing men women and
children combatant and noncombatant but of bringing to
them more of good living and high thinking 60

president clarkdarkoark s isolationism did not stem entirely or
perhaps even dominantly from his secular views on world
politics his political opinions were shaped in large part by a
religious faith which was based upon three basic theological
postulates leading in turn to two conclusions for secular poli-
tics first the lord has commanded from sinai and in the
garden thou shalt not kill second that injunction applies
to war 61 third we are relieved of this prohibition against

goiool101ibidbid p 76
the long threatened and dreaded war has broken out its end and

fruition await now the measure of gods infinite wisdom justice and mercy
the divine law on the taking of human life was proclaimed at sinai and in
the garden this law we declare is equally binding upon men and upon
nations it embraces war we further declare that god is grieved by war
and that he will hold subject to the eternal punishments of his will those who
wage it unrighteously

we affirm that all international controversies may be settled by pacific
means if nations will but deal unselfishly and righteously one with another
we appeal to the leaders of all nations and to the people themselves thus
to mend and adjust their differences lest the vials of god s wrathbewrath be poured
out upon the earth for he has said he will visit his wrath upon the
wicked without measure

we call the unrighteous of the world to repentance a forsaking of sin
and a returning to righteousness for the lord has said

U1 I the lord am angry with the wicked I1 am holding my spirit
from the inhabitants of the earth I1 have sworn in my wrath
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war only when god commands that we go to war and then
he will go before us and fight our battles

5333 and again this is the law that I1 gave unto mine
ancients that they should not go out into battle against any
nation kindred tongue or people save I1 the lord com-
manded them

34 and if any nation tongue or people should pro-
claim war against them they should first lift a standard of
peace unto that people nation or tongue

35 and if that people did not accept the offering of
peace neither the second nor the third time they should
bring these testimonies before the lord

36 then 1I the lord would give unto them a com-
mandmentmandment and justify them in going out to battle against
that nation tongue or people

37 and 1I the lord would fight their battles and their
children s battles and their childrens children s until they
had avenged themselves on all their enemies to the third and
fourth generation 62

one conclusion for international politics followed from this
no alliances should be entered into which in any way tram-
meled our discretion to go to war only under the conditions
specified by the lord finally though not stemming necessari-
ly from this theological teaching whenever we chose to go
to war we lost our potential role as a neutral peacemaker

in addition to his abhorrence for war and most particu-
larly for our participation as a belligerent in any war in

and decreed wars upon the face of the earth and the wicked
shallshaltshail slay the wicked and fear shall come upon every man
doctrine and covenants 6332635265326332336332353533

we condemn all of war s foul brood avarice greed misery want
disease cruelty hate inhumanity savagery death

we earnestly implore all members of the church to love their brethren
and sisters and all peoples whoever and wherever they are to banish hate
from their lives to fill their hearts with charity patience long suffering and
forgiveness the master said

love your enemies bless them that curse you do good to them
that hate you and pray for them which despitefully use you
and persecute you matthew 544

we ask the lord so to overrule the plans and designs of man that this
war shall not spread to countries not now involved and especially that
america shall escape the material and spiritual ravages of war

we pray that the spirit now raging in men s hearts of hate of ex-
ploitation of desire to dominate may be supplanted by the spirit of reconcili-
ation and forgiveness that in obedience to principles of righteousness and
of justice this war without further bloodshed and suffering may be brought to
an early close message from the first presidency of the church of jesus
christ of latter day saints in conference report 1939 p 8

doctrine and covenants 9833379833 37
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which we were not morally obliged to participate president
clarkdarkoark opposed colonial or imperial intervention of any kind
into the affairs of other states time and again he inveighedinveighinveigleded
against a busybodybusy body foreign policy his objection to colonial
or imperial intervention covered the entire spectrum of classi-
cal nineteenth century practice which extended into our own
century to economic or political intrusions which resulted in
interventionist politics of perhaps a lesser order of magnitude
on this point he maintained a completely consistent position
from the beginning of his professional career prior to world
war 1I to the end of his life

his position on interventionist politics was clearly affected
by his abhorrence of any policy resembling that of metternich
and talleyrand or those of elizabeth I1 and henry IV two cen-
turies before in which groupings of states sought to contain
the power of a third state or to dictate the nature of its in-
ternal polity most often to accomplish diethedle maintenance of
the status quo in a background paper prepared in 1914 just
prior to the outbreak of world war I1 and in preparation for
the projected third hague conference which was aborted by
the great war president clarkdarkoark opposed any scheme similar
to the congress of vienna he opposed any concept of a big
power directorate over world events to be accomplished by
interventionist policies he opposed the concept of spheres
of influence which granted one or another state particular in
terventionary prerogatives finally he opposed any form of
third party intervention in civil strife except to protect the in-
terveningter state s nationals

Is the united states prepared to take the position that
the existing status quo of the world shall be permanently
maintained and this status quo includes not only the per-
petuationpetuation of existing states inin their extent boundaries etc
but it includes and must include if it would command the
adherence of the monarchies of the world the perpetuation
of the existing status quo of government Is the united
states prepared to say that there shall be no further evolution
in the monarchic governments of the world would they
support a treaty which guaranteed the perpetuation of the
absolute monarchy of russia

Is the united states itself in a position to join in a
sort of second holy alliance with a view to determining or
participating in a determination of the internal policies of
foreign peoples with whose aims and aspirations the ameri
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can people may have little in common Is the united states
prepared to say what form of government shall exist inin
every other country in the world Is it prepared to say that
no people shall rise up and throw off a despotic power or
correct intolerable evils by force of armsarms63

within months of this writing world war I1 began before
peace came the dynastic imperial governments in russia
austria hungary and germany were destroyed and the whole
governmental fabric of europe profoundly and irreversibly
changed

in a speech delivered in 1945 before the national in-
dustrialdustrial conference board in new york after the conclusion
of the second world war president clarkdarkoark reaffirmed his
hostility to the spirit of colonial or interventionist influence
upon foreign states whether accomplished by force of arms
as discussed in his writings prior to the first world war
or by economic levers

with all due respect to our governmental departments
and those who man them one can be reasonably certain that
the dominating element in making the loans by government
will inin many cases be the political element and political
loans are always a highly hazardous venture no loan is
likely to be made to the fellow we do not like no matter
how sound he may be financially and loans will be
made to the fellow we do like without too much
scrutiny about his financial responsibility providing he
promises to play our game making such loans would
mean our control of the domestic policies of every country
willing to sell out to us thus we would become not only
the monitor but the dictator of every little country in the
world we would be trying to control their national eco-
nomic even cultural life to meet the ideas of the official
staffs and their civilian cronies of our departments to do
this we shall have to dictate who shall govern the borrowing
countries

there is a good deal of talk about remaking the world
to conform to our standards of life and living as to food
clothing education economics culture government and
what not

we must give up this idea too many of us have that our
way of life and living is not only the best but often the only
true way of life and living in the world that we know what
everybody else in the world should do and how they should
do it we must come to realize that every race and every

J reuben clarkdarkoark jr memorandum to the preparatory committee to
the third hague conference 1912 ppap 444544 45
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people have their own way of doing things their own
standards of life their own ideals their own kinds of food
and clothing and drink their own concepts of civil obli-
gation and honor and their own views as to the kind of
government they should have it is simply ludicrous for
us to try to recast all of these into our mold

furthermore we must come to acknowledge and accord
to every people the divinely given right to live their own
lives as they wish to live them we claim this for ourselves
we must yield it to others 64

serious question may be raised regarding the desirability
indeed the possibility of america standing completely aloof
from european international politics in our time when there
is yet no european balance the existence of two super
powers with strategic weapons systems which dwarf the mili-
tary capacity of any other state or grouping of states changes
radically the situation from that which existed when president
clarkdarkoark was engaged in public life the existence of this relative
bipolarity at least such a condition based upon the criterion
of strategic weapons economic and other forms of power
for the moment not considered caused by two super powers
one with hegemonialhegemonicalhegemonial if not imperial interests upon europe
and parts of asia may make it impossible for the other to
stand by as a neutral but that was not the condition of the
world in all but the last few years of president clarkdarkoark s life
the goals for which he strove the preservation of the in-
tegrity of each state from alien intrusion the resolution of dis-
putes by peaceful means an avoidance of war are as much
to be desired and sought after now as then

president clarkdarkoark s beliefs in avoiding balance of power
politics in europe in maintaining our integrity and morality
through neutrality in order to perform the role of objective
and detached peacemaker in avoiding the presumptuousness
inherent in exerting any colonial or imperial dominance over
others quite naturally led to one of his most influential
acts in shaping the nature of american foreign policy and in-
ternationalternational relations in this hemisphere

the clarkdarkoark memorandum on the monroe doctrine65doctrine6515 repudi-
ated any political or legal right of the united states by virtue

J reuben clarkdarkoark jr public loans to foreign countries 20 november
1945 address delivered to the 273rd meeting of the national industrial cos
bd inc

president clark gave public acknowledgment in his memorandum to
john bassett moore hamilton fish professor of international law and
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of the monroe doctrine to intervene in the affairs of latin
american states this effectively negated the roosevelt corol-
lary to the monroe doctrine which doctrine was announced
by president monroe in his annual message in 1823 66 basically
the doctrine declared that the united states would oppose
future colonization or any other form of political control over
countries within the western hemisphere by european states
this was qualified by our pledge of interferencenoninterferencenon in
relations between existing colonies or dependent states in
this hemisphere and their metropolitan european states

the basis of this doctrine president clarkdarkoark believed had
been laid by america s early leaders their policies assured
that this country and indeed this continent should enjoy an
existence separate from europe he noted that the monroe
doctrine was not international law but rather in the words
of elihu root rests upon the right of self protection and
that right is recognized by international law 67 the major
clarification accomplished by the clarkdarkoark memorandum was its
emphasis of the fact that the monroe doctrine related solely
to relationships between europe on the one side and american
states on the other it did not define relationships between
the united states and latin american states nor relationships
between the latin american states themselves

it is important to note that the declaration does
not apply to purely inter american relations

nor does the declaration purport to lay down any princi-
ples that are to govern the interrelationship of the states
of this western hemisphere as among themselves

the doctrine states a case of united states v europe
not of united states v latin america 68

president clarkdarkoark noted that many situations popularly

diplomacy at columbia university and assistant secretary of state the editor
of the digest of international law then published by the department of state
clarkdarkoark memorandum on the monroe doctrine p ix president clarkdarkoark noted that
a substantial part of the basic research in international law and practbractpracticece upon
which the clarkdarkoark memorandum was based was accomplished by professor moore
and was taken from his great digest by president clarkdarkoark for use in his memo-
randum

it should be noted that the basic points of the monroe doctrine had
been commonly accepted policy of our country and most european states long
before the final development of the formal doctrine by adams monroe
canning and rush

17clarkdarkoark memorandum on the monroe doctrine p xv
ibid p xix
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thought to be covered by the doctrine in fact were not for
example the monroe doctrine was not hostile to the estab-
lishmentlishment of monarchical governments in the americas mon-
archies had been established in brazil haiti and mexico
without objection by the united states 69 our objection to
maximilian s empire in mexico had been based primarily on
its reliance upon european troops for its maintenance and
support further the doctrine had no application to wars
between american states it was not concerned with the rela-
tions between colonies held in latin america by european
states prior to 1823 it had no relevance to wars between metro-
politan european states and their colonies established prior to
this date nor was it a pledge by the united states guaranteeing
protection of latin states beyond our unilaterally accomplished
decision in a particular situation to do so the doctrine did not
prohibit european states from waging war on latin american
states nor did it obligate the united states to defend any
latin state engaged in such a war A final limitation upon
the doctrine as determined by president clarkdarkoark was that it
had never received the formal sanction of congress 70

the so called roosevelt corollary to the monroe doc-
trine announced the united states intention to adjust finan-
cial and other difficulties between latin states and europe
to prevent european states from intervening in this hemisphere
in forceful resolution of such disputes for example an in-
ternationalter legal doctrine of the time somewhat tenuous then
and more substantially repudiated since allowed for the
forcible collection of debts by certain actions being taken by
the lending nation against the debtor nation seizure of cus-
toms houses occasionally occurred in such situations president
clarkdark concluded that the policy of the roosevelt corollary to
intervene before european intervention was not justified by
the basic tenets of the monroe doctrine

finally president clarkdarkoark concluded that the monroe doc-
trine was a unilateral pronouncement by the united states
not formally an agreement between the united states and the
united kingdom or part of conventional international law
it was a statement of policy to be interpreted and applied uni-
laterally by the united states

ibid p xxiiixviii
ibid101bid
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FORCE AND WAR

president clarkdarkoark did not view international war as simply
an extension of political discourse but rather as a violation
of god s law unless sanctioned expressly by him

nothing is more unrighteous more unholy more ungodlyun godly
than man declared mass slaughter of his fellowmanlowmanyellowmanfel for an
unrighteous cause it has brought down the wrath of the
almighty in all times god will visit his vengeance upon
all who bring it the law declared at sinai was thou shalt
not kill and in the garden of gethsemane all they that
take the sword shall perish by the sword with these di-
vine commands deep embodied in our spiritual consciousness
we can look with no degree of allowance upon the sin of
unholy war and a war to make conquest or to keep conquest
already made is such a war 72

president clarkdarkoark attacked as specious and deceptive the
reasons usually given for going to war he did not believe
that the world could be made safe for democracy or freed
from want and fear by means of war he considered that
the real reasons for most wars from our own war with mexi-
co to world wars I1 and 11II were based on greed and lust
for power and possessions leading to imperial wars of con-
quest

the love of liberty is a fairly universal passion of humanity
when free to express itself but liberty was never implanted
in the hearts of a people from the point of a bayonet nor
will it ever be from the nose of an airbombairbomb can we keep
a straight face and say that bombers and occupying armiesarmies
are to bring subjection without fear that they will give
freedom from fear through fear73

he viewed the natural effects of war the pain and kill-
ing the brutalizing of a population taught to hate and to kill
the loss of spirituality and the physical and mental degradation
produced by both the battlefield and by the propaganda of
hate at home as being its only real results after describing
the physical cost of world war 11II in terms of the millions
of dead and wounded and the overwhelming destruction of
property president clarkdarkoark noted the profound spiritual effect
of that apostasy from peace

see notes 61 and 62 and accompanying text
oarkdark in time of war see note 58 above
clarkdarkoark some factors see note 53 above
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youth and older men to the very depths of desponding
atheism our whole social structure seems undermined we
are becoming a blaspheming unchaste non christian godless
race spiritually we seem ripe for another war 7414

another result of war far removed from the platitudes
about the safety of democracy or freedoms from want and
fear was an increase in the influence of militaristic thinking
both within our domestic polity and upon our foreign policy
president clarkdarkoark decried this trend in conference addresses 73

secular speechesspeeches7676 and in professional writings 77

furthermore I1 regret to say indeed I1 am almost
ashamed to say that at the moment our military branches

clarkdarkoark let Us have peace see note 59 above
president clarkdarkoark called for the reimposition of law upon international

violence even during time of war Is it not time in the world for a curb
to be placed upon the narrow fiendish concepts of militaristsmilitarisms and their evil
lusts and passions by which they are constantly driven to plan and carry
out ever increasing woe misery destructiondestructldestructson and slaughter of the aged the
infirm the sick the crippled of children youth and mothers babes at their
breasts there are elements of good that must control the base in men even
in war how long will their ears be deaf to the cries of the christian
conscience of the world and to their own better instincts as men how long
will they challenge the eternal principle voiced by the master two milleniums
ago with what measure ye mete it shall be measured to you again
and again put up again thy sword unto his place for all they that take
the sword shall perish with the sword J reuben clarkdarkoark jr with what
measure address delivered at semiannualsemi annual conference 8 april 1945 see
also text accompanying note 127

it seems safe to say that never in the recorded history of the world
has hate found such a place in the hearts of men as today our millions
from the war come home hating our enemiesenemies and they are not too discriminat-
ing in transferring that hate to their home folk neighbors who displease them
the tens of millions of our allies back from the war are saturated with a
like hate which is likewise transferable the millions of our late arms
bearing enemies are cursed with the same hate and our treatment of them
as a conquered foe is making that hate a consuming fire in their souls

this hate has entered the hearts of great masses of the civilians of all
the late warring nations this hate breeds fear not only among us people
who fought but among those who were inin effect neutrals hate and fear
always command force as their ally and these three together demand the
extermination of that which is hated and feared

hate and fear made and used the atomic bomb the greatest potential
curse that man has yet known for it can wipe out mankind even as it
may be the greatest potential blessing yet available to him furthermore our
military men are planning that we shall exterminate our next enemies and
those enemies are planning that they will exterminate us

popular feeling is being flogged into a support of this plan the press
the moviesmovies the radio the rostrum all are deliberately used to build this
terrible aim in our hearts enormous sums are expended by the military in propa-
ganda to scare us civilians into a blind following of their insanity often
this propagandizingpropagand izing is crudely done at other times it isis carried on with
great craft and cunning we are to be made so jittery with fear that we
shall follow with eyes shut where they lead

what a travesty on human intelligence to speak of the late conflict as
a war to destroy fear and want for fear never before crushed out sanity
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seem in almost complete control of our own government
they appear to dominate congress and under the circum-
stances we may assume they are in sufficient control of our
foreign relations to be able to set the international scene
to us who do not know it looks clear that we are today
getting the same sort of forebodings that preceded the last
war we are not justified in doubting on the facts we
have that we of the united states are for the first time in
our history under a real threat from our military arm and
that if the plans of the militaristsmilitarisms carry we shall become
as thoroughly militarizedmilitari zed as was germany at her best or
worst certain it is we are being generously dosed with that
sovereign narcotic which designing militaristsmilitarisms have in the
past always administered to their peoples the doctrine that
to ensure peace we must maintain a great army and gigantic
armaments but this ignores indeed conceals the unvarying
historical fact that big armies have always brought not peace
but war which has ended in a hate that in due course brings
another war

our militaristsmilitarisms will no more be able to let a great army
lie unused than they were able to withhold the use of the
atom bomb once they had it even though some military
men are now quoted as saying the war was won before the
bombs were dropped on nagasaki and hiroshima under
the threat that germany was perfecting such a bomb we
were justified in perfecting ours but it may well be a
disaster to civilization for us unnecessarily to have initiated
its use some of us think it was shameful

all this is not the way to peace but to war 78

president clarkdarkoark was one of the early proponents for the

so much as it does today and want never sapped the lives of so many peoples
as now and all this because of the war hate and fear are the terrible fiendish
offspring of this war

1I have already referred to the plans of the general staffs of the world
to make the next war a war of actual extermination in this connection we must
note that the army reports that are given out quite clearly suggest plans to
develop bomb carrying rockets and thus exterminate the enemy but that is
a game two can play and if it can be effectively done it will be the fellow
who starts first who will win japan s example in the last war shows what
that could mean and it seems fatuous to insanity to assume that other nations
will not develop an atom bomb the acts and attitude of our most likely
future enemy suggest they have the secret already

all this in the face of the divine command thou shalt love thy
neighbor as thyself it is just as certain as that we are here today that unless
our own general staff is brought under rigid control and we change our tactics
and diplomacy our children and indeed some of us will be the victims of
the most dire war this world has ever seen and it Isis not certain that we
shall be the victors J reuben clarkdarkoark jr slipping from our old moorings

J reuben clark jr foreign affairs speech delivered 28 november
1928 to the national group washington DC available at the brigham
young university library

clarkdarkoark awesome task p 71
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outlawry of war As has been described previously 79 the out-
lawry of war was a basic part of his own proposal for an
international organization for dispute resolution however
he believed that several exceptions should be made to any
such agreement in his background writings done in prepar-
ation for the washington conference on the limitation of
armaments held in 1921 80 president clarkdarkoark noted four ex-
ceptions to his draft proposal for the outlawry of war first
civil war must remain legal as it seemed to be on occasion
the only way a people could rid themselves of oppressive re-
gimes 81 second he favored an exception permitting the forc-
ible protection of nationals abroad this older rule of
international law has been under increasing criticism and has
substantially atrophied president oarkdarkclark noted the possibility
of its abuse82abuse12 and decried interventionism under this guise with
a fervor unsurpassed by the critics of this rule todaytoday8383 at
the time of his preparation for the washington conference
president clarkdarkoark favored another exception allowing belligerent
operations against a state defaulting on an arbitral award 84

he seemed to retreat from this exception later in his life
however 85 finally and most important to the problem he
was then considering namely a disarmament treaty he fav-
ored an exception to the outlawry of war to permit belligerent
operations for the enforcement of disarmament provisions of
a treaty sufficient to preserve the integrity of the agreement w

As would be expected president clarkdarkoark supported the
kellogg briand treaty outlawing aggressive war 8717

there are many causes for international unfriendliness
but the most potent of them all indeed more potent than

see the international system section of this article
J reuben clarkdarkoark jr preliminary memorandum no 3 prepared for

the united states preparatory committee for the washington disarmament
conference 1921 J reuben clarkdarkoark jr preliminary suggestions memo-
randum prepared for the washington disarmament conference 29 july 1921

see discussion in this article of international laws of civil strife
12 preliminary12preliminary memorandum no 3 ppap 565 6

cf thomas and thomas the dominican crisis 1965 1967
preliminary memorandum no 3 p 8

sas3J reuben clark jr public loans to foreign countriescountres address de-
livered inin new york 1946 text available in brigham young university
library

8686.sg preliminary memorandum no 3 p 8

treaty for the renunciation of war kellogg briand pact 46 stat
2343 94 LNTS 57 paris 27 august 1928
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all the others combined is international war the embers
of hate enkindled during such a conflict glow for many
years sometimes a generation must pass before the coals
are so dead they may not be fanned into a flame and may
become an engulfing conflagration

few of us have lost a vivid memory of what those ter-
rible postwar years meant we should go far before we
again invite such an experience whatever makes for peace
we should upon the most material considerations to say
nothing of the larger humanitarian and spiritual aspects
support or foster secretary kellogg has made a great move
towards peace by negotiating the treaty renouncing war
there are some who will say it goes too far there are
others who will complain it does not go far enough what-
ever may be said on the one side or the other of this
difference in view this may be said for the treaty itself
it crystallizes the peace sentiment of the world against war
it is a standard around which the influences that make for
peace in the world can hereinafter rally it will be the
acclaim of peace which will at least sometimes drown the
alarm of war it is the thou shaltshallshaitshaie not which becoming
operative will hereafter bring every nation making war face
to face with its blighted word for judgment by peoples of
the world 88

president oarkdarkclark had no illusions about the capacity of an
international agreement outlawing war to in itself legislate
war out of existence he considered the effect of such a treaty
to be worthwhile however in its capacity to cause a hardening
of public opinion against aggressive war and a refining of inter-
national legal thinking on the definition of such a war 89 in
a similar manner he supported many disarmament agreements
accomplished beginning with the rush bagot agreement and
continuing through the first decades of this centurycentury000090

clark foreign affairs
president clarkdarkoark explains his position on the values of a treaty outlawing

war while war will scarcely be abolished by resolution it would
crystallize a growing world sentiment against war would declare a standard
by which the nations and peoples thereof would be entitled to judge every
future war condemning or otherwise the parties thereto in accordance with
the standard set up and would so give direction and form to the great
operative moral forces in the world by which alone the ultimate disappearance
of war from the earth may be accomplished clarkdarkoark system of pacific settle-
ment ppap 37 and 39

nor should we overlook the special efforts of secretaries olney hay
knox and bryan to negotiate both general and special treaties to promote peace
nor the kellogg briand pact for the outlawry of war

nor should we end this brief catalogue of some of our efforts without
calling attention to the rush bagot notes by which the united states and
great britain accomplished the limitation of armament on the great lakes
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consistent with his position on the outlawry of war
president clarkdarkoark believed that title to territory acquired by con-
quest should not be recognized in international law a position
later to become united states policy at least for a time and
known as the stimson doctrine of nonrecognitionnon recognition 91

if conquest can give a good title to territory then con-
quest is a legitimate means of getting good title to territory

an informal agreement that has robbed our canadian border question of all
threat of trouble for more than 130 years clark let Us have peace p 58

nor is the idea of a limitation upon armament anything new to the
united states more than 100 years ago the united states and great britain
entered into an agreement limiting their respective naval armament on the
great lakes under circumstances and with the application of principles which
seemed to be worthy of more than mere passing comment at this time the
treaty of ghent made in 1817 has continued in force modified till the
present time clarkdarkoark limitations of arms conferences speech 1924

conquest is the acquisition of the territory of an enemy by its complete
and final subjugation and a declaration of the coqconqueringquering state s intention to
annex it in practice a title by conquest is rare because the annexation of
territory after a war is generally carried out by a treaty of cession although
such a treaty often only confirms a title already acquired by conquest

there is an obvious moral objection to the legal recognition of a title
by conquest but it is no greater than the moral objection to the recognition
of an enforced cession of territory that the latter has in the past conferred
a valid legal title is undeniable and it would have been idle for the law
to have accepted the effects of force when the formality of a forced assent
had followed and not otherwise the attitude of the law towards both these
titles has been merely a corollary but a necessary corollary of its inability
to regulate the use by states of armed force so long as war continues to
be used as an instrument of national policy it will continue to produce the
same results as it has in the past and one of those results will be the annex-
ation of territory

it was proposed in 1932 by mr stimson then american secretary of
state and his proposal has come to be known as the stimson doctrine of
nonrecognitionnon recognition that states should refuse to recognize any situation treaty
or agreement which may be brought about contrary to the covenants and ob-
ligationsligations of the pact of paris thereby he said a caveat will be placed
upon such actions which we believe will effectively bar the legality hereafter
of any title or right sought to be obtained by pressure or treaty violation
the assembly of the league also passed a resolution to the same effect

unfortunately the legal consequences which mr stimson foresaw for
his doctrine are by no means sure if recognitionnonrecognitionnon should leave unchanged
the facts of which it marks disapproval it would result in a discordance be-
tween the law and the facts which in the long run would merely advertise
the impotence of the law within three years of the league resolution
italy had conquered ethiopia and most of the league states had decided
that it was expedient to recognize that ethiopia hadbad become italian territory
the truth is that international law can no more refuse to recognize that a
finally successful conquest does change the title to territory than municipal law
can a change of regime brought about by a successful revolution what have
hitherto been the legal consequences of successful war cannot in the long run
be avoided by any change in the law or any well intentioned convention of
states which does not also register a change in their practice in respect of
war

brierly the law of nations 6thath ed waldcockWaldcock 1963 ppap 17173171 73
quoted in friedman international law 1969 ppap 465466465 466
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this is the unholy rule of force the unholy rule that
might makes right

this is the rule that has lain behind every great empire
that has ever been built during the whole history of the
world it lies behind every great empire that exists today
there is nothing new in the doctrine neither in the practice

under such a rule war is and must always be the in-
strumentstrument of the growth of empire under such a rule nations
rise and fall as might advances or wanes

under such a rule safety inin empire comes only to the
power which is dominant in arms and resources

but such a rule of force of might makes right is satan
born it is not of god

obviously no great empire of conquest can sleep quietly
and comfortably at nights if the have notsbots swagger forth in
search of more territory and are willing to fight for it 92

most of the literature in international law and foreign
policy dealing with war prevention treats only the supposed
origin of parswarswars that is their physical beginnings 93 president
clarkdarkoark understood that many if not most international wars
have their origins partially at least in the nature of the
resolution of their predecessors he noted in many addresses
and writings that the seeds of world war 11II were planted
at versailles 94 unlike many others who have made the same
point president clarkdarkoark forecast such a result shortly after the

J reuben clarkdarkoark jr conference report 1938 p 13

fred ikle explains how are wars brought to an end historians stu-
dents of military strategy and experts on foreign affairs have tended to neglect
this question much attention by contrast has been devoted to the question
of how wars begin thus the origins of world war I1 and world war II11il
have been studied frequently and in much detail the motives plans and efforts
for terminating these two warswdrswars have received far less consideration

this imbalance prevails not only among studies of past wars but also
in writings on contemporary issues of international conflict whether they are
concerned with how to deter wars or how to fight them indeed past neglect
of the question of ending wars has contributed directly to its current neglect
in military strategy and peacekeepingpeacekeeping if historians have less to offer on the
termination of war than on the initiation of hostilities or on the conduct of
military campaigns contemporary strategists and statesmen will be less stimu-
lated to anticipate and cope realistically with the problem of bringing wars to
an end fred ikle every war must end 1971 p v

this is the very issue that twenty years ago we sent our young america
to europe to settle it was our fighting there which gave to the principal
allied and associated powers their victory we got nothing out of the conflict
but the ill will of everyone our foes because they were our foes and of
each of our allies because of unbounded generosity and our naive unso-
phisticated unselfishness at versailles but we did not then settle the issue
it has risen again we would not settle it now by joining in this conflict
thisibis is one of those questions which can be settled only by the parties them-
selves by themselves clarkdarkoark in time of war p 656
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versailles settlement 95 this same reasoning caused him to
seriously doubt the wisdom of pursuing a policy of uncon-
ditionalditional surrender against germany in world war 11II 96 he
evidently understood that the vacuum created by the complete
devastation of germany would be filled by another european
power the only state sufficiently powerful after the war
to accomplish this was the soviet union

finally president clarkdarkoark warned against allowing our vic-
tory at the end of world war II11 to be turned into another
spiraling rivalry this time against the soviet union he rec-
ognized the threat that this totalitarian state posed to our
country but still maintained that a peaceful resolution of our
differences should be sought

between ourselves and our late ally russia we are build-
ing a jealousy a fear a rivalry and a hatred that unless
halted will take us into the direst tragedy in the history of
the world in its magnitude in its physical destructive force
and in its intellectual and spiritual degradation and possibly
even to our annihilation

we alone in all the world challenge russia s aims she
hates and fears us we hate and are fearful of her thus
far the two powers seem to plan and scheme only in terms
of force battles on land on sea in the air are to settle the
matter so far as we of the public know the two sides
have never worked together honestly trying by peaceful
means to reach a mutual live and let live understanding we
do not know of even an effort on the part of both parties
together mutually to concede mutually to put out of view
the intent to use force to gain the end sought such an

in a letter from J reuben clarkdarkoark to his father reported in the salt lake
tribune 26 february 1917 president clarkdarkoark shows that he could foresee this
event before the united states entered world war 1I he states in my judg-
ment and I1 feel perfectly satisfied that my judgment is right it will be a
monumental mistake reaching out to a future disaster for us to take part in
any european peace conference problems of europe are wholly distinct from
us we have kept out of them for nearly a century and a half we
have had comparative peace as a result whereas europe has been regularly
convulsed with wars with intermission varying from ten to twentyfivetwenty five years
european local interests are not our interests and we have no business mixing
therein moreover if we get into the european situation europe will get
into the american situation our monroe doctrine will disappear we shall
have strong european governments pushed up under our noses we shall
have all the rivalries incident to such a situation and those rivalries will cer-
tainly and inevitably lead to armed conflicts we cannot but pray that we
shall miss this cup in this connection the words of washington in his fare-
well address delivered 120 years ago are just as apt as they were the day
he delivered them

clark let Us have peace clarkdarkoark in conference report october 1946
reported also in demand respect for human life improvement era 49688
november 1946 with what measure

40

BYU Studies Quarterly, Vol. 13, Iss. 3 [1973], Art. 6

https://scholarsarchive.byu.edu/byusq/vol13/iss3/6



LAW AND international ORDER 313

effort may have been made but we do not have the
facts indeed we must regretfully admit that our own mili-
tary establishment seems to be now deliberately planning
and preparing for another great war it must be with
russia since of the whole world she alone has the power
and resources to challenge us which war both sides plan
it is said to make the most terrible and destructive of all re-
corded time 97

THE LAWS OF WAR

the modernization and implementation of the laws of
war were central themes in president clarkdarkoark s philosophy of
international law this was true not only because he con-
sidered the laws of war to be the nucleus and seminal spring
of traditional international law but also because he had an
abiding concern for humanity 98 he believed that the laws of
war as they have developed since the time of hugo grotius
in the sixteenth century were but a reflection of the laws of
god announced on sinai and in the garden of gethsemane
he observed

the commandment thou shalt not kill is binding
upon every one of gods children it speaks to them as indi-
vidualsvi it commands them as associated together in nations

it embraces the mass slaughter of war it forecast
the master s law of love and forgiveness

to peter striking off with his sword the ear of
malchus the high priests servant at the moment of the
savior s arrest jesus said they that take the sword shall
perish with the sword and lastly thou shalt love thy neigh-
bor as thyself which james called the royal law which
jesus declared was one of the two commandments upon
which hung all the law and the prophets 100

clark let Us have peace

this concern was manifest in nearly all of president clark s religious
and secular speeches and his professional writings related to international law
see for example his conference addresses delivered in april 1937 october
1938 april 1939 october 1939 april 1942 october 1945 october 1946 april
1948 and october 1948 see also the following articles speeches and memo-
randa slipping from our old moorings in time of war the awe-
some task of peace let Us have peace with what measure some
factors limitation of arms conferences demand for respect our
dwindling sovereignty preliminary memorandum no 3 memorandum
on the four power treaty limitation of armaments at the first hague
conference the next advance and preliminary suggestions

clarkdarkoark slipping from our old moorings let Us have peace
with what measure conference report 1945 and message of the first

presidency in conference report 1938
oarkclarkdark slipping from our old moorings
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he believed these prohibitions against violence could be re-
tired only by gods command 101lolloi wars of conquest violated
god s law and the dictates of humanity 102 president clarkdarkoark
understood that an agreement prohibiting aggressive war
like a disarmament agreement would not get to the basic
elements of war causation but these approaches seeking
agreements to outlaw war and to limit its implements were
within the range of accomplishment by government while more
basic remedies were not

accordingly a mere treaty provision however broad
sweeping or condemnatory cannot change the great funda-
mental ambition for power and dominion all of which are
beyond the reach of mere government being lodged with
the people themselves effort for advancement in the elimi-
nation of war must be focused upon that which gives promise
of yielding to treaty stipulation and which generally is

wholly within the power of government that is to say upon
the making of an undertaking between governments here-
after to regard international war as an illegal instrument
for working out aggressive national aims and to consider the
adjustments secured by a victor in such a war as void and of
no force or effect or as it is sometimes expressed to
outlaw international war and nullify the aggressor s tri-
umphs 103

to be justified in going to war in self defense a nation must
be foreclosed from all other alternatives it must truly be that
nation s last resort 104

president clarkdarkoark was adamant in his belief that once war
had begun there are certain things that human beings would
not do to their fellows 105 this statement reflects his deep
belief in the efficacy of the humanitarian laws imposed on
the parties in armed conflict it is this aspect of the laws of
war that dominated his writing and speeches on the subject
he was impressed with the development and application of
these laws from the time of hugo grotius until the first

see doctrine and covenants 9833379833 37

ibid in time of war
clark preliminary memorandum no 3 p 4 see also J reuben

clarkdarkoark jr general pact for the renunciation of war A memorandum
prepared for the senate committee on foreign relations 15 january 1929
and J reuben clarkdarkoark jr criticism of plan to outlaw war memorandum
prepared for senator new of indiana 17 january 1922

see preliminary memorandum no 3 P 5

oarkclarkdark with what measure
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world war but was troubled by the change of behavior since
1914

but as to these eternal principles where do we now stand
thou shalt not kill we still frown on murder but do I1
need to tell you in what small esteem life is now held
the military staffs of all nations including our own fresh
from bloody battlefields now plot and work night and
day even more feverishly than before world war 1I and
without the dissimulation that preceded that planning and
scheming for the destruction the literal extermination of
every people in the world except their own and their favored
friends gods law is thou shalt not kill and he made
no exceptions either directly or by implication either as inin-
dividualsdividuals or nations except by his special direction 1061116log

president clarkdarkoark believed that it was every nation s responsi-
bility to establish human dignity and the principles of chris-
tianity to international affairs accordingly the laws of
war loomed large in his conceptualization of international
law and its role in the world A summary of the history of
the laws of war is helpful in appreciating president clarkdarkoark s

attitude toward them

although the wars fought in antiquityantiquity107107lot could be char-
acterized generally as being brutal 108 each civilization devel-
oped rules or laws governing its military s conduct in war 10103100

perhaps the most advanced example comes from ancient
india where although the brahmansbrahmanaBrahmans formulated maxims
similar to machiavelli s prince they unlike the latter rec-
ommendedommended moderation and even liberality to the vanquished
their laws of warfare set down in the code of manu

clark slipping from our old moorings see note 53 above

for the purposes of this article antiquity encompasses the time period
from the dawn of civilization to around 200 A D

see Q wright study of war 1965 L montross war through the
ages 1960 turneyhighturney high primitive war its practice and concepts 1949
A nussbaum A concise history of the law of narnatnationsons rev ed 1954 T
A walker A history of the law of nations 11889

for example in ancient greece some religious practices were generally
followed in war the asylum of temples was extended to fugitives from
battle and priests were usually considered inviolable the belligerent parties
were allowed to bury their dead see thucydides peloponnesian war bk 6
and F laurent eludes sur phistoireihistoire de IHuPHurhuphumaniteihumanitemanite 31865 roman rules of
war also had many religious overtones polybius explains that the laws of
war allowed the defeated to be with their wives when sold into slavery
polybius shuckburgShuckburg ed 258 1884 to deface temples statues and similar
structures without any prospect of strengthening oneself or weakening the
enemy was regarded as wanton violence ibid 5.11511511
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manava dharma sastraS astro110astrollolio110 seem to have been inspired by a
genuine regard for the rights of humanity humane and even
chivalrous treatment of combatants as well as non combatants
was recommended 111illiii

although wars in the middle ages are considered to be
the epitome of barbarism insofar as the laws of war are con-
cerned there were some significant advances made during
this period st augustine 354430354 430 AD revived the ancient
roman doctrine of the just war and tertullian 160230160 230
AD made strenuous objection to war and its atrocities on
the basis of the scriptures later isadore of seville 560-
636 and more importantly thomas aquinas 122512741225 1274
advanced these concepts the roman catholic church devel-
oped a comprehensive legal system which was codified and
came to be known as corpus juris canonicacanomcicanoniciCanomcinicimcl these laws of
course were neither national nor international but rather
supranationalsupra national or universal they did nevertheless relate di-
rectly to the historical development of the laws of war as they
are known today because of the nature of political organi-
zation during the middle ages feuds or private wars were
rampant when the writers of the period discussed war they
envisaged these feuds rather than the national wars that we
have experienced the roman catholic church did accept
the legitimacy of the feuds but attempted to control or at
least mitigate them by means of the principle of the truce of
god 112 these trucescruces were days during which no fighting
could occur in 1041 AD these were expanded by the
french prelateselatesprelatessPr to last from sunset wednesday until sunrise
monday they had become general ecclesiastical law by the
third lateran council in 1179 113

in addition to regulating the time and duration of battle

ordinances of manu transtrang burnell and hopkins the laws of manu
sacred books of the east trans G buhler 1886

the code of manu demands that the sovereign rulers are advised
to ravage the enemy s territory and even spoil his fodder food water and
fuel bk 6 art 195 to burst tanks enclosures and trenches to assail him
and terrify him by night bk 6 art 196 yet the warrior should not slay
enemies by concealed weapons nor barbed or poisoned weapons nor with
fire kindled arrows bk 6 arts 204205.204205204 205 nor should a warrior on
horseback slay an enemy down on the ground a eunuch a suppliant one
with loosened hairbair is seated one who is praying one who says J1 I am thy
prisoner bk 6 artartjaraj 91.91gi

112see truce and peace of god encyclopedia of social science 15107
1951 E semichonmichonSe la paix et la treve de dieu 2 vols 2ndand ed 1864

A nussbaum law of nations p 17
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the church attempted to control its ferocity and the treatment
of combatants and prisoners by forbidding the use of the
crossbow and arch 114 and prohibiting the enslavement of
christian prisoners of war notwithstanding these few ad-
vances medieval war was replete with excesses of savagery
and lack of control 11515

whatever degree of regulation of war there had been
completely disintegrated with the decentralization of the com
mumtaxmumtasmunitas christiana the emergence of the secular nation
state relatively unaffected by the limitations placed on the
conduct of war by the church the development of new in-
strumentalitiesstrumentalities and methods of war the deep ideological split
between catholics and protestants resulted in war being con-
ducted with the greatest cruelty this is the period to which
president clarkdarkoark often referred when he spoke of the extreme
savagery of war in the middle ages 116ilg

hugo grotius commonly known as the father of inter-
national law 117 shocked by the excesses of the thirty years
war became convinced of the need for the development of
laws of war he subsequently wrote his classic de jufejurelurelufebufe belli
et pacispads and in its preface declared his motivation

I1 saw prevailing throughout the christian world a license
in making war of which even barbarous nations would have
been ashamed recourse being had to arms for slight reason
or no reasons and when arms were once taken up all
reverence for divine and human law was thrown away just
as if men were thenceforth authorized to commit all crimes
without restraint 1118

from that time until 1914 the laws of war occupied a promi-
nent place in the teaching and practice of international law

resolution of the second lateran council canon XXIX mansi
socorum conciliorumconciliorum nova et amplissimaamplis sima collectcollectiocollectionio XXI 1769 p 533 cited
in A nussbaum law of nations p 310

see laurent histoireHis toire du droit des gens 101865 during this same
period islamic doctrine and practice was far in advance of its christian
counterpart caliph abu bekrbakr died 634 AD for example commanded
his soldiers to spare women children and old men and to leave the palms
homes and orchards unhurt and to treat their prisoners with pity T A
walker history of the law 175

oarkclarkdark in conference report 1946
his designation as father of international law is appropriate insofar

as it is derived from the conceptualization of international law law between
nation states but many of his concepts of war peace and humanitarianism
were borrowed from the early spanish jurisconsultsjuris consults vittoria suarez etc
E nys le droit de guerre et les pricurseursprecurseursprecurseurfurs de grotius 1882

H grotius de jure belli et pacispads libri tres parolegoemena S 28
J B scott ed F kelsey trans reprint 1964
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president clarkdarkoark considered this emphasis to be in large part re-
sponsible for some of the major advances of civilization 119ilg

he believed that one of these significant achievements was
a sustained effort to maintain the distinction between com-
batants and noncombatantscombatantsnon war was to be waged between
armies and not between civilian peoples statesmen and na-
tions sought to relieve non combatants from the woesboes cruel
ties and horrors of war 120

president clarkdarkoark was proud of the american role in the
development and progress of the laws of war up to the time
of the american civilovil war there had not been a modern
written code regulating war between nation states in 1863
francis lieber prepared the instructions for government of
armies of the united states in the field 121 these rules
provided inter alia that bombardment without notice of
places where there were civilian peoples was forbidden for
the protection of museums of libraries of scientific institu-
tions that undefended towns were not to be bombarded and
civilians were to be spared that old men women children
and the wounded were to receive the maximum possible pro-
tectiontection that wanton violence unauthorized destruction of
property robbery pillage rape wounding or killing inhabi-
tants were prohibited under penalty of death these rules were
adopted by several nations as they modeled their war codes
after lieber s in addition several international peace con-
ferencesferences notably the two hague conferences of 1899 and
1907 followed the lieber example of regulating war

see clarkdarkoark inin conference report 1946 p 84 where he states because
of this condition grotiusgrot us wrote his work de juyejurelureluyelufejufe belli et pacis which was
the beginning of the bringing into war of something of humanity if hu-
manity may be properly spoken of in connection waw1withth war see also J
reuben clark jr some factors of a now planned postwarpost war governmental
and economic pattern an address delivered at the thirty eighth annual ameri-
can life convention 7 october 19451943 where he states from the time of
grotius until world war 1I men had consciously trtrieded ever to lessen the ills
of war and especially to relieve non combatants old men women and chil-
dren the sick and the wounded from the ravages of war nations had
sought to find ways to restrict as much as might be the theater of war and
to recognize and protect neutrals in their normal trade and travel war was
held a curse whose evils should be kept so far as might be done within the
smallest limits and affecting the fewest numbers in this great march of hu-
manity for a higher level of international life and relations among the peoples
of the earth this great country of ours took a leading and glorious part

oarkclarkdark in conference report 1946 p 84
general orders affecting the volunteer force adjutant general s office

1863 1864 no 100 printed in G G wilson international law 9thath ed
new york 1935 cited as general orders 100 and lieber s code
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president clark in 1959

photograph by courtesy of J reuben clark III111lil
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president clarkdarkoark honored this effort to lessen the savagery
of war and believed it represented the essence of christi-
anity 122 he was proud that in this march of humanity for a
higher level of international life and relations among the
peoples of the earth the united states took a leading and
glorious part 123 he was distressed however that in his time
the world had gone back a half a milleniummillennium in its conduct

of international relations in time of war and that no nation
has to bear a greater blame for this than our own 124 he
believed that grotius prefatory statement applied as forcefully
today as when it was written in world war one we began
to sag back into barbarism 123125 in world war 11II

all distinctions between combatants and non combatants
disappeared this was inevitably so if they used the type of
weapons they employed so we had many towns destroyed
in england there were many towns in germany
equally destroyed including berlin and particularly dresden
and as to this last city some of our people americans are
affirming that the bombardment of dresden where it
is said we killed in two nights more than two hundred
fifty thousand people men women and children including
wounded who had been collected there was inin violation of
a tacit understanding that if germany would leave oxford
and cambridge alone we would not touch dresden I1 do
not know how true this report is but we know the result 126121

president clark called for the reimposition of law upon in-
ternationalter violence even during time of war

Is it not time in the world for a curb to be placed upon
the narrow fiendish concepts of militaristsmilitarisms and their evil
lusts and passions by which they are constantly driven to
plan and carry out ever increasing woe misery destruction
and slaughter of the aged the infirm the sick the
crippled of children youth and mothers babes at their
breasts there are elements of good that must control the
base in men even in war how long will their ears be
deaf to the cries of the christian conscience of the world
and to their own better instincts as men how long will
they challenge the eternal principle voiced by the master
two milleniums ago with what measure ye mete it shall

see note 119
oarkclarkdark some factors see also sectsectionon on proper role of united

states in the world community in this article
ibid
clark in conference report 1946 p 85
ibid
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be measured to you again and again put up again thy
sword into his place for all they that take the sword shall
perish with the sword 127

thus president clarkdarkoark deplored the concept of military
necessity 128 and total war in the face of the laws of god
and the dictates of humanity that man must refrain
from using weapons that viciously maim and torture their
victims1121victims 1291121 militaristsmilitarisms operated under the assumption that they
must be prepared to do whatever is necessary to gain victory 130

in fact he explained it is said that the employment of
poison gas was suggested to president roosevelt by his mili-
tary advisors but he refused 131

to president oarkdarkclark the ultimate acceptance of this philoso-
phy and accordingly the ultimate violation of the laws of war
was the use of the atom bomb

we have been among the leaders in developing the great
principles of the laws of war that went to the humanizing
of war most of which went into discard when we entered
world war 11II we had developed since the time of
grotius the doctrines that tended to control and limit the
destruction of non combatants old men women children
all of that went by the boards at hiroshima 132

in addresses delivered at general conference and in secular
speeches he expressed his opposition to the use of this weapon
and his fear of the future

the next war is now planning under a system that will call
for the use of weapons which will wipe out cities and if
necessary nations I1 have had it reported that our
military men are saying that if we had a forty eight hour
lead the war would be over how many of us brethren are
really horrified by the thought of the indiscriminate whole-
sale slaughter of men women and children the old the
decrepit the diseased or are we sitting back and saying
lets get at it first how far away is the spirit of murder

from the hearts of those who take no thought inin it
12jmarkjdarkClark with what measure
12thisthis is the concept that is philosophically in opposition to the hu-

manitarianmani tarian concept of the laws of war it maintains that any action is valid
so long as it is required by military necessity victory must be sought at any
price thisahls concept develops into that of total war

oarkclarkdark with what measure
see president clarkdarkoark s arguments in opposition to this assumption in

the disarmament section of this article
oarkclarkdark with what measure
oarkclarkdark our dwindling sovereignty p 22
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today we sit quietly with our consciences scarcely stricken
when we contemplate nagasaki and hiroshima where we
introduced the use of the atom bomb 1333

and again

the considerations which brought about the nonusenon use of
weapons such as dumdumdum dumdurn bullets and poison gas
are equally as potent against the use of the atom bomb
there should be some things that humans would not do to
their fellows 134

president clarkdarkoark s abhorrence of indiscriminate slaughter of
the innocent was not confined to the use of conventionalnonconventionalnon
weapons like the atom bomb As noted earlier he expressed
similar horror at the reports of the slaughter of the people
of dresden

it was not only the particular type of instrumentality which
was to be condemned but also the attitude of acceptance of
wholesale murder of innocent people for the accomplishment
of so called military or political ends he believed that not
only the use but also the very development of such methods
should be proscribed 135131133

thus we in america are now deliberately searching out
and developing the most savage murderous means of ex-
terminating peoples that satan can plant in our minds we
do it not only shamelessly but with a boast god will not
forgive us for this

if we are to avoid extermination if the world is not
to be wiped out we must find some way to curb the fiendish
ingenuity of men who have apparently no fear of god man
or the devil and who are willing to plot and plan and
invent instrumentalities that will wipe out all the flesh of
the earth and as one american citizen of one hundred
thirty millions as one in one billion population of the
world I1 protest with all of the energy I1 possess against
this fiendish activity and as an american citizen 1I call
upon our government and its agencies to see that these
unholy experimentations are stopped and that somehow we
get into the minds of our war minded general staff and
its satellites and into the general staffs of all the world
a proper respect for human life 136

oarkclarkdark in conference report 1948 p 174 address delivered at general
priesthood meeting 5 april 1948 see firmage the treaty on the non
proliferation of nuclear weapons american journal of international laulaw
63711 1969

13oarkClarkdark with what measure
ibid clarkdarkoark in conference report 1948

oarkclarkdark in conference report 1946
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closely related to president clarkdarkoark s concern for the laws
of war was his interest in the development of an international
law of civil strife here again his efforts went to the regu-
lation of such conflicts and the measures that could be taken
to mitigate their horrors and destruction the major part of
his study on this topic was related to his appointment in
1912 as the american representative to the ninth annual
conference of the international red cross held in washi-
ngton D C it was before this conference that president
clarkdarkoark presented his influential memorandum assistance
of red cross societies to forces engaged in insurrection
revolution or any type of civil disturbance his thesis in
this memorandum was that the red cross societies should
be allowed to render aid and assistance to the ill and wounded
of both sides in countries where civil war or insurrection
existed for a clear understanding of the significance of his
proposition a brief summary of the laws of war as they regard
civil strife is in order 137

francis lieber incorporated into his code a distinction be-
tween international wars and civil wars but the distinc-
tion between domestic and foreign wars had been present
since antiquity 138 this is in keeping with traditional inter-
national law which regarded civil strife as a domestic issue
lying beyond the jurisdiction of international norms 139 not

for a more complete analysis of the international law of civil strife see
E firmage summary and conclusion in the international law of civil
waywarwafwurvay falk ed 4051971 classic international law has been only marginally
concerned with the application of international rules of conduct to internal
conflict such rules as exist are few tentative and to a considerable extent
contradictory norms governing intervention in civil wars generally veer be-
tween two opposite approaches one stresses the legitimacy of outside support
for the incumbent government against either internal political rebellion or
secessionsecession an approach that has been described by one author as metternich
legitimacy the other stresses that international law developed a stronger em-
phasis upon anti intervention doctrine than upon doctrine favoring constitu-
tional legitimacy the former approach favors one sided intervention the latter
neutrality the case studies however show clearly that neither principle has
been consistently observed and that the same outside power has applied one
or the other depending upon the circumstances and its political strategy con-
tinentaltinental powers in particular the united states and the soviet union have
in the postwar period tended to practice one sided intervention in the
exercise of a hegemonialhegemonicalhegemonial interest in the political and social structure of states
considered to be within their sphere of influence

for example the ancient israelites applied a different law to members
of the twelve tribes from that which they applied to the gentiles see judges
21

13991 hyde international law chiefly as applied by the united states
2ndand ed sec 73 1947 11II oppenheim international law lauterpacht
7thath ed 1952 p 209 president clarkdarkoark states in the first place no ban
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withstanding this general rule civil war may attain the status
of international war both as regards the rights and duties of
the contending parties and of third states through recog-
nition of the insurgents as belligerents 140 at this point
traditionally international laws of war apply to the conflict
although the laws of war are to apply once belligerency is
recognized the incumbent government is always loath to rec-
ognize such a status as it considers such a recognition tanta-
mount to an acceptance of the insurgents legal standing the
incumbent considers itself to be the sole sovereign power on
the territory and pretends to exercise a monopoly of uncon-
ditionalditional constraint thus although civil war is not considered
illegal from the international point of view 141 it is the ulti-
mate of illegality from an internal perspective when civil
strife occurs therefore the incumbent government resents any
aid or assistance that might be tendered the insurgents this
necessarily includes nonpoliticalnon political humanitarian aid as the
very existence of the rebel force constitutes a political and
perhaps a physical threat to the continuance of the incumbent
government to the incumbent any aid rendered no matter
how neutral or humanitarian its tender may be represents
a tacit recognition of the international status of the conflict
and at the same time may constitute a provisional recogni-
tion of the insurgent forces

can be placed on civil war for it is in the individual nations that ambition
for place and power has freest rein and largest opportunity for the oppression
of the peoples of the earth and history shows that not infrequently armed
resistance is the only effective weapon against tyranny preliminary memo-
randum no 3 p 4

140iyolyo lauterpacht recognition and international law 1947 for a valid
state of belligerence to exist the following elements must be present 1

a state of general hostilities 2 occupation and a measure of orderly ad-
ministration of a substantial part of the national territory by the insurgents

3 the insurgent forces must act under responsible authority and must observe
the rules of warfare and 4 there must be a practical necessity for 3rdard states
to define their attitude towards the civil war II11 oppenheim international
law sections 59 and 76 ppap 209 249 US department of army the law
of land warfare field manual 271027 10 paragraph lialla11a11 a 1956 see also
firmage international law and the response of the united states to internal
war the vietnam war and international law falk ed 2.89289289 1969

this is because if it were deemed illegal it would be tantamount to
a denial of the existence of any right of self determination see also H
lauterpacht recognition and international law G scelleecelle revue general de
droitdradrodyoit Internationinternationaleinternationalsale public 1938 p 266 J weber problems de droit in-
ternationalternational posee par les goerresguerres cavilesciviles 1940 H wehberg guerre
civilescaviles et ie droit internationaleInternationinternationalsale la crise mondialeMondiale 1938 p 180 debates
of the commission of international law of the united nations on crimes
against human rights 1950 E castren civil war 1966
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this is the problem that president clarkdarkoark confronted directly
in his memorandum to the international conference of the
red cross general yermaloffpermaloffYermaloff of russia voiced the tradi-
tional objection to any tender of aid to a rebel force under
the laws of this country insurgents or revolutionaries are
criminals and the red cross frankly has no business consid-
ering the question of extending aid to outcasts 142 president
clarkdarkoark answered this traditional position

first it must be clearly kept inin mind that the red cross is
an organization which has and can have obviously no inter-
national political status that its sole reason for existence is
the dispensing of aid relief and succor to suffering hu-
manity wherever such exists and irrespective of race creed
or conditions that its activities wherever engaged are as a
consequence wholly devoid of international political sig-
nificancenificance or effect and finally that therefore a tender of
service by it is not and cannot be construed as an act having
any even the slightest political color or meaning

I1 observe that my esteemed colleague general yermaloffpermaloffYermaloff
states that insurgents and revolutionists can be considered
under the laws of his country only as criminals I1 presume
that the words traitor and treason are known in all
languages and to all peoples but I1 beg to suggest to his
attention the fact that the opinion of the world upon matters
of this kind in recent past has made much advance in early
times this position was not wanting to consider that every
soldier before capture and after capture whether well or
wounded might be treated as an enemy and put to death
but we have outgrown that conception we now in times
of international conflict vie with one another extending
assistance to those of the enemy who may happen to fall
into our hands now the prisoners of war are treated as our
own soldiers they are nursed back to health and strength
with identical care and attention given our own and are
returned under appropriate conditions to forces or countries
from which they came in this connection I1 need no more
than to refer to the reciprocal treatment of spain and the
united states in 1898 and of russia and japan in 1904
shall we say that those who oppose us in civil conflicts
those who are kindred to us our fathers our sons and

J reuben clarkdarkoark jr assistance of red cross societies to forces en-
gaged in insurrection revolution or any type of civil disturbance speech
delivered to the ninth conference of the international red cross 17 may
1912 and reprinted inia the salt lake herald republican 18 may 1912 J
reuben clarkdarkoark jr assistance of red cross societies to forces engaged in
insurrection revolution or any type of civil disturbance memorandum to
ninth conference of the international red cross may 1912
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our brothers are to receive less consideration less kindness
and less love than our alien enerenemiesnies 143

president clarkdarkoark believed that the humanitarian laws of
war should apply to civil strife just as they apply to inter-
national strife respect for human life was the important
issue to foresakeforesake that because of diplomatic or political
considerations was to reject all the humanitarian advances
made by civilization and to act contrary to the laws of god
his position has not been accepted by state practice but is
still expounded by the proponents of the international red
cross and by virtually all the commentators writing on the
subject 144141

PEACEFUL settlement OF DISPUTES

central to president clarkdarkoark s philosophy of international
law was his great faith in techniques of peaceful resolution
of disputes he believed that lasting solutions to international
disputes were far more likely to be accomplished by peace-
ful means than by war time and again he voiced support
for the accomplishments of the hague conventions of 1899
and 1907 the bryan treaties and other international agree-
ments on the creation and use of institutions of peaceful reso-
lution of disputes he supported the political and diplomatic
techniques of negotiation good offices mediation concili-
ation and commissions of inquiry or fact finding

143president clarkdarkoark sets up as a prototype of the treatment of enemies
which will insure peace that treatment afforded lee and the confederates
by general grant grant desired to cause as hlittlettleatle humiliation as possible for
lee and to eliminate rancor he granted 25000 rations he allowed the
confederates to keep their horses because of this there was no bitter-
ness no hatred 11 clarkdarkoark declares appomattox showed the temper of this
people of ours not in the course of a long period of growth advancement and
peace but at the close of a bloody fratrfraerfratricidalcidalbidal war where literally father
fought son and son father and brother fought brother a kind of war that
makes more and deeper wounds than any other kind of conflict yet this
temper and concept this high idealism and lofty purpose of grant and
lincoln seemingly fostered by the tragedies of war followed us for half a
century thereafter

you will recall that at appomattox dealing with a foe he could easily
and quickly have crushed to the point of extermination grant was most
careful and solicitous he let the confederate officers and soldiers retain
their private property he immediately provided lee s army with food the
men immediately fraternized together often eating at the same messes he
paroled all officers and men let Us have peace ppap 313231 32 37

see J bond internal conflict and article three of the geneva con-
ventionven tion denver law review 1584 1971 G 1I A D draper the
geneva conventions of 1949 114 hague academic de droit international
recueil des cours 631965 J pictetpichet commentary on the geneva conventions
of august 12 1949 41958
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in his own plan 1455 offered as a substitute for the league of
nations and combining certain proposals of senator borah

which would outlaw international aggressive war and codify
international law and president harding who favored our
participation in the permanent court of international justice
president clarkdarkoark first called for the continued development
and use of the institutions of peaceful resolution created by
the hague convention for the pacific settlement of inter-
national disputes later he was to propose some changes
designed to strengthen these techniques

the first hague conference 1899 to which dele-
gates were sent by president mckinley framed and the
second hague conference 1907 to which delegates
were sent by president roosevelt amplified and amended
the convention for the pacific settlement of international
disputes this convention provided for three methods of
peacefully settling international disputes as follows

1 good offices and mediation on the part of disin-
terestedte nations

the united states was the first to invoke this method
of peaceful adjustment when it mediated between ecuador
and peru while mr knox was secretary of state and by
so doing prevented those countries from going to war

2 commisionscommissionsCommis ions of inquiry
this machinery was used for investigating the dogger

bank incident between russia and great britain during
the russo japanese war and so averted what seemed to be
an imminent possible war between russia and great britain

3 arbitration
the united states and mexico were the first to use this

method of adjustment under the hague convention while
mr hay was secretary of state when the two nations took
the pius fund case to the hague

the united states as well as other powers have since
that time used the hague tribunal to secure the adjust-
ment of a number of matters of the highest international
importance and danger 146

in his work preparatory to the abortive third hague con-
ference president clarkdarkoark considered those parts of president
wilson s peace proposal dealing with inquiry or fact finding
techniques to represent an advance over the more informal

oarkclarkdark the pacific settlement of international disputes see also
laws of war section of this article

ibid
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techniques of the two preceding hague conferences 147 he
preferred a permanently organized standing commission over
the ad hoc commissions of the hague conferences he sug-
gested a commission possessing compulsory jurisdiction rather
than the voluntary jurisdiction possessed by the commissions
of inquiry of the hague conferences and he favored universal
jurisdiction over the subject matter of the dispute as stipu-
lated in wilson s proposal rather than the hague convention
system which excluded disputes involving honor or vital in-
terests of the parties 148 most of these proposals were adopted
in the bryan treaties a series of bilateral agreements between
the united states and over thirty other states providing for
standing commissions of inquiry and possessing the sweeping
jurisdictional power favored by president clarkdarkoark these treaties
sponsored by secretary of state william jennings bryan and
the wilson administration were failures

whether due to the rigidities present in the bryan
treaties the permanent commissions their compulsory use
the power of the commissions to initiate action or what
is more likely to the onset of world war I1 and the conse-
quent breakdown of most pacific systems of dispute resolu-
tion the bryan treaties were a failure of the 30 odd bryan
treaties concluded 28 entered into effect only 10 perma-
nent commissions were ever established and none was ever
called upon to conduct an investigation inin a dispute the
treaties are important solely because of their influence upon
the covenant of the league of nations and upon treaties
of inquiry and conciliation entered into during the league
period 149

in retrospect it would seem that the more informal diplo-
matic and political techniques of the hague conferences were
used because of their flexibility the theoretically more power-
ful quasi juridical techniques favored by president clarkdarkdareoareclareciare were
not used by the nations of the world because they feared their
binding compulsory nature

president clarkdarkoark reserved his highest hopes however for
judicial techniques of dispute resolution particularly that of
arbitration

clark memorandum on the four power treaty for a contrary view
see E firmage fact finding in the resolution of international disputes
from the hague peace conference to the united nations 1971 utah law
review 1972 ppap 425426425 426 473wJ reuben clarkdarkmark jr memorandum for the american preparatory com-
mittee for the third hague conference 1912 ppap 505150 51

firmage1firmage fact finding p 926
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one of the proudest achievements of our whole history
is our early espousal of and our subsequent fidelity to this
principle of the peaceful adjustment of international disputes

these adjudications cover almost an infinitude of cir-
cumstancescumstances we have submitted to arbitration the far
reaching sovereignty touching question as to whether or not
we have conducted our belligerent operations in accordance
with the laws of war we have invoked the judgment of
international tribunals as to whether we have fulfilled our
obligations under treaties and have done this even where
it involved the question of our rights on the high seas we
have entrusted to such tribunals the question on the neutral
or unneutralun neutral conduct of a neutral towards ourselves as a
belligerent in respect of matters involving the honor of both
ourselves and the other country and have done this when
the tempers of both peoples were so aroused as to threaten
to engulf our two mighty nations in a fratricidal war we
have called for the opinion of an unbiased international tri-
bunal 150

international arbitration is a judicial process for settling
international disputes based on the consent of the parties in
conflict such arbitration contemplates a final settlement of a

dispute between parties having legal personality under in-
ternationalternational law 151 who agree to submit the controversy to a
neutral party for a final decision or award arbitration is to
be distinguished from conciliation or mediation in which the
role of the neutral party is to persuade the states in dispute
to accept a settlement rather than to impose upon them a
binding decision as in arbitration article XV of the hague
convention of 1899 in establishing the permanent court of
arbitration declares the object of international arbitration
to be the settlement of differences between states by
judges of their own choice and on the basis of respect for
law 152 president clarkdarkoark breaks international arbitration down
into two parts

A nation may arbitrate questions of policy as to which
it may become involved in matters of difference with
other nations

the other kind of arbitration is an arbitration of legal

oarkclarkdark memorandum on the four power treaty
for our purposes to have legal personality is to have the characteristics

of a state a A permanent population b A defined territory c govern-
ment d capacity to enter into relations with other states

152112113 32 stat 1799 2 malloy 2016
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differences that is differences which arise between two
governments on questions and matters of law 153

history shows international arbitration was occasionally
practiced between the various city states of ancient greece 154

during the middle ages it was frequently used as a means
of peaceful settlement of disputes 155 arbitration then fell into
disuse until it was revived in the nineteenth century by a
series of arbitrationsarbitrations between the united states and the united
kingdom arising out of the jay treaty 1794 and the treaty
of ghent 1814 156 after its revival arbitration played an
important role in nineteenth century international law the
clearest modern manifestation of effective arbitration was
probably the alabama claims which concerned the claims
of the united states against the united kingdom for damages
arising out of the activities of the confederate warship
alabama 1577 out of the nineteenth century arbitrationsarbitrations a sys-

tem of rules and procedures for arbitration was developed
that became generally accepted in 1875 the institute of in-
ternationalternational law a private organization completed an influ-
ential draft code of these arbitral rules and procedures 158

the principle and procedure of arbitration was further
developed at the hague peace conference of 1899 one of its
major accomplishments was the creation of machinery to
peacefully settle international disputes the conference pro-
duced the convention for the pacific settlement of interna-
tional disputesdisputes159159 which contained inin addition to provisions
on good offices mediation and inquiry 160igo a number of articles
on international arbitration this convention did not impose
any specific obligation to arbitrate it merely attempted to es-
tablish the procedure and institutions to be utilized when two

J reuben clark jr jurisdiction of the american british claims
commission american journal of international law 7687 1913

ralston international arbitration from athens to locarno 1929 ppap
153189153 189 note however that this wasngasn t theoretically pure international ar-
bitrationbitration because it was between ccityty states who considered themselves part
of an inner circle of related hellenic states thucydides 4.97497 herodotus
713711715 polybius 2.58258258 and 4.64646

ibid
simpson and fox international arbitration 141959419591 cited in friedman

international law cases and materials 1969 p 259
ibid ppap 898 9 hyde international law 2ndand ed 1945 ppap 1592-

1593
trojetprojetprofetProjet de reglement pour la procedure arbitral internationaleInternationinternationalsale 1877

annuaireAnnu aire de ilnstitutennstifute de droit Internationinternationaleinternationalsale 1877 p 126
32 stat 1799 2 malloy 2017
firmage fact finding
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or more states agreed to submit a dispute to arbitration the
convention contained detailed rules and established the so
called permanent court of arbitration which was really
no more than a permanent panel of arbitrators known as
members of the court from which an ad hoc court could

be convened 161

the second hague conference 1907 continued the de-
velopment of this permanent court as it established the
method of selection162selection162 it required each party to the conven-
tion to nominate a maximum of four persons to the panel
when two states decide to submit a dispute to the court
they select two arbitrators from the panel 163 who then choose
an umpire 164 in practice a special treaty compromitcompromiscom promis is
usually framed for creating a court for any particular case
the second hague conference also pronounced a doeu reso-
lution that there be an assembly of a third peace conference
within another period corresponding to that between the first
and second conferences the third conference planned for
1915 failed to meet because of the outbreak of war in 1914

the permanent court of arbitration established by the hague confer-
ence of 1899 is commonly known as the hague court the permanent
panel has its seat in the peace palace at the hague

the procedure of arbitration utilized by the hague court differs from
that of judicial settlement by the Permanpermanentcnt court of international justice in
that the personnel of the tribunal are chosen by the parties to deal with a
particular dispute and the tribunal is not strictly bound to apply international
law while the personnel of the world court are chosen to serve for a term
of years by a procedure that has no reference to the particular dispute and
the court is obliged to apply international law

the work of the hague court has greatly diminished since establish-
ment of the international court of justice but it continues to function in
occasional controversies and the personnel of its panel of arbitrators nominate
candidates for judges of the permanent court of international justice

the diminishing use of the hague court is indicated by the fact that
while fourteen cases were submitted to it before world war 1I only four
were submitted in the interwarinter war period and none since 1936

some of the more important cases submitted to the hague court were the
north atlantic fisheries great britain v united states 1910 the orinoco
steamship company united states v venezuela 1910 island of palmas case
netherlands v united states 1928 the permanent court of arbitration is

an institution of long history and great prestige and proposals have been
made that its procedures be examinedreexaminedre with a view to strengthening and
revitalizing it for a full list of the cases see J H choate the two hague
conferences 1969 p 49

article XLIV of the second hague convention 1907 36 stat 2199
2 malloy 2220

only one of these could be a national or nominee of the selecting state
for the history development and status of the permanent court of

arbitration see francois la cour permanente darbitrage son origine sa
jurisprudence son avenir haque academic de droit internationaleInternationinternationalsale rec des
cours 87460 1955
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the american preparatory committee for the third hague
conference nevertheless developed elaborate plans for its
role in the ill fated conference in a 140 page memoran-
dum 165163 president clarkdarkoark who chaired the american preparatory
committee developed the issues that he proposed be dis-
cussed at the conference and the stipulations he deemed it
imperative for the american delegation to secure one of the
most important concerned arbitration the first two hague
conferences had attempted but failed to pass a declaration
for compulsory arbitration president clarkdarkoark believed be-
cause the continental parliamentary methods utilized by
the conference had allowed the russian president of the con-
ference to wield his plenary procedural control to require unan-
imity to pass any declaration thus compulsory arbitration
failed to be adopted although a two thirds majority favored
it president clarkdarkoark therefore recommended to the preparatory
committee that every effort be made by the american dele-
gation to secure a stipulation providing for compulsory arbi-
trationtration 166 the adoption of compulsory arbitration was impera-
tive to president clarkdarkoark as he believed that peaceful settle-
ment of international disputes through arbitration was neces-
sary to establish world peace 167117162 the diplomatic history of
the united states he believed had proven this proposi-
tion 168

oarkclarkdark memorandum for american preparatory committee
ibid p 76

J reuben clarkdarkoark jr the next advance in the judicial settlement of
international disputes memorandum 3 may 1915 this was actually an
article prepared for the american society for the judicial settlement of in-
ternationalter disputes the society declined to publish it in the form sub-
mitted and clarkdarkoark refused to alter it consequently it was never published

oarkclarkdark manifests this pride in his memorandum on the four power
treaty p 4

we have called for the opinopinionon of an unbiased international tribunal upon
the question as to whether the judgments of our own supreme court the most
powerful court in christendom were in accord with the applicable and control-
ling rules and principles of international law we have appealed to such a tri-
bunal for determination as to whether or not certain military operations we had
conducted were warranted or unwarranted under all the attending circumstances
a question involving the propriety of our exercise of the most fundamental
attribute of our sovereignty we have adjusted in large part our northern
and considerable part of our southern boundaries land and water by the
same method and have thereby lost the same claimed territory of our home-
land finally we have sought and obeyed the decision of international tri-
bunals as to our ownership of territory forming by proximity aridandarld asserted
claim an integral portion of our homeland even where that decision required
us to relinquish title to what we had honestly believed to belong to us see
also text of note 150
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during the period of time president clarkdarkoark was preparing
this memorandum for the preparatory committee of the third
hague conference the american peace society the american
society for the peaceful settlement of international disputes
and other interested groups were agitating for the establish-
ment of a truly permanent court to replace the hague
permanent court of arbitration president clarkdarkoark observed
however that the real difficulty in the peaceful settlement
of international disputes was not in forming a permanent
court as opposed to a permanent panel from which an ad hoc
court was selected nor was it in enforcement of the judgment
rather the vital point was in securing a binding agreement
to arbitrate 169 he concluded that the most feasible approach to
this would be to follow the lines suggested but which failed
in the second hague conference that is to frame a list of
subjects and provide that all disputes arising therefrom be
submitted to arbitration although he admitted that such a
plan had faults he claimed that however small and limited
such a list might be it would still constitute a real gain in
the progress of the cause of arbitration 170 put in slightly
different terms president clarkdarkoark s plan would have established
a principle and procedure which would enable an injured gov-
ernmenternment party to the agreement in certain specified matters
to hail into court the defendant government also party to the
agreement whether that government was willing or not and
to secure a judgment by default if the defendant nation proved
indifferent or obdurate 171iziiti the key to the success of this
proposal president oarkdarkclark felt was that states would agree to
the jurisdiction of the arbitral body in advance of the occasion
of any particular dispute after such agreement jurisdiction
of the tribunal would be mandatory this would have re-
quired an amendment to the convention on the pacific set-
tlement of international disputes this convention s plan of

limited obligatory arbitration was faulty in that it required
the disputing state to make a special agreement before each
case could be arbitrated and after the occurrence of the dis-
pute in question it also failed to provide that if one of the
parties refused to arbitrate the other party could proceed to

oarkclarkdark memorandum for the american preparatory committee ppap
62 and 76

1170 ibid p 77
17 clark17clark memorandum for the american preparatory committee p 16
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the arbitration alone clarkdarkoark believed that his plan for com-
pulsory arbitration was the most promising the most
important and the most effective in promoting the judicial
settlement of international disputes it is hebe explained
11 certainly far and away more important than movements
looking to the establishment either of an international con-
stabularystabulary or of a truly permanent worldcourtworld courtcouri 172171

disarmament
president clarkdarkoark believed that selective and wise disarma-

ment agreements would strengthen any prohibition against ag-
gressivegressive war and at the same time mitigate the horrors of war
if such prohibition failed the latter basis for support of dis-
armament agreements merged with his belief in the efficacy
of the laws of warwar173173171 for parts of the corpus of the laws of
war included prohibitions against the possession or the use of
certain types of weapons he did not accept the thesis that an
increase in weaponry automatically resulted in an increase in
national security

we are being generously dosed with that sovereign
narcotic that to ensure peace we must maintain a great
army and gigantic armaments but this ignores indeed con-
ceals the unvarying historical fact that big armiesarmies have
always brought not peace but war 174

president clarkdarkoark as noted before did not believe that eith-
er laws proscribing aggressive war or disarmament agreements
reached the basic causes of war such root causes he believed
were in large part beyond the power of government to affect
such basic changes in the nature of man would have to come
by the civilizing process of centuries

if the thirst for wealth the greed for territory the ambition
for power and dominion could be removed from men there
would be no more war but these are some of the basic im-
mutable human passions to be softened at least possibly
eliminated only by civilizing centuries 175

he did not conclude from this however that attempts to
172 ibid p 20
inseeitseesee laws of war section of thisthis artarticleI1

iclecie
I1oarkclarkdark let Us have peace we never will have perpetual peace

between two countries that are fully armed armament does not spell peace
clarkdarkoark as quoted in deseret news 30 august 1945

oarkclarkdark preliminary memorandum no 3 p 2
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outlaw war or to delimit certain weapons systems were fruit-
less rather he felt that government should act in such
areas even though such actions accomplished less than would
be desired simply because those were the levers susceptible
to governmental actions 176171

president clarkdarkoark favored the limitation of military budgets
as one feasible technique of arms control he proposed that
such a provision be sponsored by the united states at the
third hague conference each party state would obligate
itself to maintain its existing budget without increase unless
six months notice of increase were given along with a justifi-
cation for the action he also supported treaty provisions pro-
hibitinghibiting the use of certain instrumentalities of war he ex-
pressed support for existing limitations on the use of poison
gases and dumdumdum dum bullets and hoped for further advance-
ment in restricting the use of these and other instrumentalities

the promiscuous use of submarines aircraft and poisonous
gases against non combatants during the last war and the
purpose as it is popularly understood of army and navy
men the world over to develop and perfect these instru-
mentalities with the intention of using them inin the next great
war in an effort to exterminate peoples renders it indis-
pensablepensable that this country should take the high ground that
the armies and naviesnavlesnaviesnavles of the world shall not be permitted
to plan and prepare beforehand for the working out of any
fiendish holocaust to mankind because it isis an unthinkable
thing that we shall permit lodgment in the minds of the
peoples of the world the thought that the next war is not
to be planned and prepared for as a war of actual extermi-
nation a conception which even the dark ages did not ven-
ture to for at worst they then left the conquered their
lives the future war must be fought by army against
army not army against people

it may well be that no matter if the conference reaches
restrictive agreements covering such matters that still the
armies and naviesnavlesnaviesnavles of the world will plan secretly for the
indiscriminate use of such things against non combatants
in the next war and it may even be that they will measurably
prepare for such use but any such planning and preparation
will be carried out under a sense of the reproof of mankind
againstsuchagainst such a course and will be infinitely less harmful to
the peoples of the world than unrestricted legalized activities
of the same sort 177

see note 103 and accompanying text
ibid ppap 202120 21
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president clarkdarkoark expressed particular support for arms limi-
tation agreements to protect civilian populations he proposed
a revision in the laws of war to accomplish this

each of the parties hereto does hereby agree that in all
belligerent operations of whatever character in which they
may hereafter find themselves engaged it will not except as
a matter of indispensable reprisal use submarines or other
submersibles for hostile destructive purposes against enemy
vessels or works other than vessels or works of war or use
aircraft against other than armed forces or armed craft or
actual fortified places or actual bases of operations or sup-
plies or places of manufacture of munitions of war or use
poisonous gases or other chemicals injurious to human life
except only that the same produce instant death and except
only against the armed forces of the opposing belligerent
and that it will scrupulously observe and protect the persons
property and liberties of all non combatants outside the
actual zone of field operations and so far as the conduct of
such operations will permit within the zone of field oper-
ations also 178

president oarkdarkclark opposed any system of sanctions which
required alliance systems and the use of force as a means of en-
forcement 179171

president clarkdarkoark s philosophy and proposals on disarma-
ment are exemplified most succinctly by his suggestions to
the american delegation to the washington conference of
1921 there follows a summary of the historical context in
which his ideas developed and from which the washington
conference emerged

by the end of world war 1I japan great britain and the
united states were caught up in an accelerating naval arms
race each feared the effects of stopping its ambitious pro-
grams while the others continued to build the problem went
beyond the momentum of arms manufacture however as
each of these countries had possessions and ambitions in the
pacific far east tension grew between the united states and
japan as japanese student mass meetings commonly argued
methods of fighting the united states and in america several
alarmist books180books180 forecast the inevitable war with japan

it11 ibid ppap 181918 19
ibid p 27
eg F mccormick the menace of japan 1920 W pitkin must

we fight japan 1921 cited inin T bailey diplomatic history of the anetiameri-
can people 1964
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when the anglo japanese alliance continued after its objects
germany and russia had been prostrated american

anglophobes and the hearst press became convinced that it
was now aimed at the united states 181 although great britain
announced that it would not consider the alliance binding in
a war between the united states and japan pressure continued
for its termination the washington conference became a
tactful method for terminating the alliance and further allevi-
ating tension in the pacific far east by a disarmament agree-
ment 182

limitation of armament by mutual agreement was a con-
cept by no means novel to the washington conference of
1921 183 abbe st pierre immanuel kant jeremy bentham and
many other publicists statesmen and philosophers had con-
sidered disarmament at length czar nicholas 11II of russia
had attempted to promote a disarmament plan in the first
hague conference in 1899 and president wilson s concept of
disarmament was incorporated into the covenant of the
league of nations 184

in president wilson s view and reflected in the league
covenant disarmament was inextricably connected with a
mutual security system to provide for the nation s protection
president wilson believed the only alternative to such a
mutual security system was a powerful naval and military es-
tablishment adequate reserves of military equipment uni-
versal military training a worldwideworld wide system of espionage
and authority in the executive branch of government to use
the nation s armed forces for protection of the nation s se-
curity 185 membership in the proposed mutual security system

ruhl bartlett policy and power 1964 p 166
313112383T bailey diplomatic history of the american people 1964 p 638

C N spinks the termination of the anglo japanese alliance pacific
historical review 63213406321 340 1937

in fact prohibition on types of weapons had existed from antiquity
but this was neither disarmament per se nor agreement between nations see
laws of war section of this article see also J reuben clarkdarkoark jr limitation
of arms conferences speech delivered inin 1924 available in the brigham
young university library

the league covenant however laid down no rule of limitation to be
applied to all governments it neither provided nor suggested a plan of limi-
tation it did not prescribe any governing or controlling principles for the cur-
tailmenttail ment of the armies and navies of the powers it was no more than an
expression of hope

bartlett policy and power p 166167166 167 T A bailey woodlowwoodiowlvoodrow wilson
and the great betrayal 1945 D F fleming the U S and the league of
nations 191819201918 1920 1932
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was not approved by the american people as reflected in the
election of warren harding in 1920

the republican party having successfully blocked united
states participation in the league of nations was now faced
with the stern logic of the wilson alternative but the naval
arms race was opposed by pacifistspaci fists by businessmen who dis-
liked the cost and by those who felt that to continue would
push great britain and japan together in antagonism against
the united states in december of 1920 senator borah of
idaho introduced a resolution in the senate designed to bring
about a tri power disarmament conference by mid 1921 the
proposal was unanimously approved inin the senate and passed
the house with only four dissenting votes plans for such a
conference were soon developed in spite of president hard-
ing s secret opposition 186

when domestic preparations were complete secretary of
state hughes sent informal inquiries to london paris rome
and tokyo 187 belgium china the netherlands and portugal
were later invited to include all parties with interests in the
pacific far east the delegates assembled inin washington on 12

november 1921
the state department asked president clarkdarkoark to be its

special counsel for the preparation of certain matters in con-
nection with the limitation of armament and the far eastern
conference just prior to its convocation the department also
appointed him expert assistant to the american commissioners
appointed by the president to represent the government of the
united states at the conference later he served as special
counsel to secretary of state hughes during the conference
president clarkdarkoark was influential inin both the preparation and
the actual progress of the conference

president clarkdarkoark believed that the conference was of ut-
most far reaching importance to the peace progress and pros-
perity of the world and the happiness of its peoples 188 he
understood the possible weaknesses of such a conference and
made suggestions to mitigate them but certain of his im-
portant suggestions were ultimately dropped he suggested

balleybabaileyiley Diplodiplomaticmaljmallmarj c history p 639 president harding resented borah s

initiative because the former was trying to gain support for his own plan of
an association of nations

ibid
oarkclarkdark preliminary suggestions p 1
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that two categories of disarmament issues be entertained by
the conference first the direct problems such as the size
extent and character of armaments and second the indirect
problems such as the necessity of framing new war codes
to implement the direct problem solutions regarding the size
and extent of armament he suggested a specified per capita
tax that is that no more than a certain sum per capita per
year should be spent on armament by any nation 189 he recog-
nized however the existence of a popular demand for some
limitation upon the numerical size of both armies and navies
of the world powers and a need to meet this demand if possi-
ble president clarkdarkoark considered the problem of the character
of armament to be equally important to that of its size and
extent yet none of his suggestions on this point were incorpor-
ated into the washington conference he believed that it
would be most important to consider the extent and purpose
of future use of aircraft submarines and poisonous gases
he observed the promiscuous and uncontrolled use of these
instrumentalities during world war 1I was of such notorious
character was so deservedly reprobated by the people of the
world that there must be a radical curtailment of their use
in the future 0igo190O he felt nothing could justify the govern-
ment s failure to use its influence to restrict the use of these
instrumentalities historians have judged this failure to in-
corporate the character of armament provisions into the con-
vention to be its fatal flaw igiigl191

the decision to limit the washington conference on dis-
armament to naval disarmament was grounded on three re-
lated assumptions 1 1 that the armaments really dangerous to
american security and world peace were naval armaments

2 that the significant rivalry in naval armament was in
capital ships large cruisers and aircraft carriers and 3 that
the limitation of armament should be based on the principle
of parity among the naval powers 192112

he suggested that to establish the per capita tax one must consider
population of countries extent of national territory distribution of national
territory amount and character of coloncolonialiallallai or other territorial possessions
length of coastline nature of national terrterritorytory whether insular or largely land
locked revenues of the nations and budgets of the nations preliminary
suggestions ppap 565 6

ibid p 7

bartlett policy and power p 167
112 bailey diplomatic history p 639
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the final agreement on disarmament commonly known
as the five power treaty was signed on 7 february 1922
it called for a ten year abandonment of all building programs
of capital battle ships and the scrapping by the united
states great britain and japan of designated capital ships
based on the ratio of 553 respectively france and italy were
later included to create a 5531671.67553167167 ratio 193 to compen-
sate for the difference in ratio the united states great
britain and japan agreed that no power would strengthen
its fortifications or naval bases in a designated area of the pa-
cific 194 A limitation was placed on the size 195 but not on the
number of small cruisers and on the total tonnage of aircraft
carriers of the united states great britain and japan there
was no limitation on submarines destroyers or the types of
weapons that could be used curtailment of fortification in the
far east alleviated tension there as the powers agreed to re-
spect each other s rights thus japan accepted a small naval
ratio but obtained greater security britain and america con-
sented to leave certain insular possessions without further pro-
tectiontection but retained greater tonnage in capital ships

the second aspect of the washington conference of 1921
specifically concerned international tensions in the far east 19

this part of the conference produced two treaties the nine
power treaty and the four power treaty under which the
members of the conference and states later accedingacceding197197 agreed
to respect the sovereignty the independence and the terri-
torial integrity of china to refrain from securing special rights
privileges or spheres of influence in china and to consult

193 conference on limitation of armaments washington DC 12 no-
vember 1922 p 62

this area included the phillipinesPhilli pines guam midway american samoa
and the aleutian islands

cruisers were not to exceed 12000 tons or to carry guns with larger
than 8 inch calibre

mihethe anglo japanese alliance was not the only problem as turmoil
prevailed in the far east china still lacked a central government strong
enough to keep order or to maintain its territorial integrity asiatic russia
was also in chaos as the bolshevik authority extended only to lake baikal
and a separatist republic functioned at chita japan had resisted prodding
to return the kiaochowKiao chow leasehold to the authorities at peking to remove her
soldiers from the chinese eastern frontier and to evacuate russian territory
certain territories formerly of german possession had been mandated to
japan by the paris peace conference and confirmed by the league of nat-
ions secretary hughes challenged the legality of such distribution without
U S consent R W leopold the growth of american foreign policy 1962
ppap 428 and 429

belgium the netherlands portugal and china
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together whenever one part to the conference felt a situation
had arisen that involved its provisions 198

consequences of the washington conference are difficult
to assess because of long range as well as immediate effects
and entanglement with other events during the complicated
interwarinter war period 199 from the diplomatic point of view the
treaties emanating from the washington conference were a
substantial achievement as an example of problem settlement
by negotiation and compromise many critics of the confer-
ence have argued that because the armies of the world were
going to use any means necessary to win the united states
should have prepared to the ultimate and for the worst presi-
dent clarkdarkoark countered that the armiesarmies and navies of the world
should not be allowed to plan such a holocaust he expressed
a value he perceived in disarmament conferences

it may be true that after the war is under way the nations
will act as the critics have suggested but the damage will
not be nearly so great and the effect on humanity and
civilization will be infinitely less if we have to prepare for

clarkdark preliminary suggestions
there are differing opinions as to the success of the washington con-

ference from the diplomatic point of view the five power treaty was a
substantial achievement it offered a heartening example of settlement of
problems by discussion and compromise it halted a dangerous naval arms
race and fostered better relations among pacific states leopold american
foreign policy p 443 ruhl bartlett states secretary hughes declared the
naval treaty absolutely ended competition in naval armament left the
relative security of the several powers unimpaired and made perhaps the
greatest forward step in history toward the reign of peace that the treaty
was more important for peace than the league of nations would have been
as the secretary implied in his last remark was his judgment but the first
two parts of his statement were inaccurate competition in naval armament
was not halted save in capital ships while the relative security of the U S
was seriously weakened for it not only scrapped a greater quantity of naval
tonnage than any other power but also surrendered the right to strengthen its
position in the area of greatest insecurity while it left japan relatively
stronger probably even more important the wide acclaim given to the confer-
ence by the harding administration strengthened the idea that the limitation of
naval armaments was the surest road to world peace that since harmony
allegedly now existed among the great powers the U S did not need to
strengthen its navy within treaty limits and that further naval limitation
should be effected As a result three more naval arms conferences were
held in geneva in 1927 and in london inin 1930 and 1935 relatively
therefore the U S and britain weakened further their naval strength at a
time when world stability was rapidly disintegrating although the U S
began to strengthen its navy after japan denounced the washington treaty
in 1934 it was not until 1938 that the U S and britain began fully to realize
what they had done or failed to do during the previous sixteen years and
hastily started to rebuild their navies but by that time it was too late to
rectify their mistakes in time to prevent the humiliating and costly defeats of
1941 and 1942 bartlett policy and power p 170
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such measures after hostilities have begun instead of plan-
ning and preparing it all beforehand 200

although he believed in prepared self defense he opposed the
very concept of total war preparation and planning of
total war would only guarantee mass slaughter and the des-
tructiontruction of all humanitarian advances of civilization 201 not
being naive about the prospects for an enduring settlement
president clarkdarkoark warned the american committee that to hold
out too great a hope regarding the results of this type of con-
ference would cause disappointment he believed that the very
nature of things made great advance in this area most im-
probable nevertheless president clarkdarkoark remained devoted to
the principle of disarmament and considered it to be a pre-
requisite to any substantial compliance with the laws of war

to bring us to our peace we should have total not partial
world disarmament as the atlantic charter suggests the
reasons may be given in a sentence you will no more have
a world society of law and order by taking away the guns
from a part of the gang and letting the others have theirs
than you will by having all of them tote all the guns they
can carry and all history shows this last will not bring
peace 202

president clarkdarkoark as a true professional did not denigrate
the value of disarmament or war crimes agreements simply
because he realized that they did not provide ultimate solu-
tions to world problems he understood that governments
are obliged to work in these areas and with those tools which
are available to them that often this will result in less than
ideal solutions however if governments refused to deal in
any but longtermlong term solutions we may not all survive the short
term

and may I1 be allowed here a word of admonition it
will not do for us to think these treaties may be dismissed
with a contemptuous smirk that being merely treaties they
mean nothing are made only to be broken that they are
valueless this is the doctrine of despair and must not be
propagated for what I1 ask you is the alternative if na-
tions may not establish by mutual undertaking the rules
and principles by which they are to be governed if the
sovereign plighted faith of mighty peoples is hereafter to be

oarkclarkdark preliminary memorandum no 3

see sections on force and war and laws of war in this article
21 clark21clark factors in the now planned postwarpost war international pattern
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freely and without censure flaunted if in short nations
may not trust one another then I1 say to you the world is
lost because the alternative to life under free common un-
derstandingderstanding with mutual trust and forebearanceforebearance in an asso-
ciation of recognized unconstrained peers is domination by
one or by few under such a rule of brute force as will
plunge the world into chaos and threaten humanity with ob-
livion no we may not cast aside these treaties as mere
idle words under penalty of being overwhelmed by the out-
burst of righteous condemnation from all the peoples of
the world

but he feared that the best efforts of governments would not
be sufficient

but my heart is heavy with foreboding because the nations
ours among them are proposing to arm on a scale never

before equalledequalled in the history of the world and armed
nations have always been fighting nations I1 fear armaged-
don is not yet fought and if fought with this weapon we
shall pray the lord to fulfill his promise

and except those days be shortened there
should no flesh be saved but for the elect s
sake those days shall be shortened matt 24222422203

conclusion
the basic beliefs of president J reuben clarkdarkoark jr on

international law and order are startlingly relevant to the issues
of today this would probably come as no particular surprise
to president clarkdarkoark speaking to a university audience during
the korean war he answered the charge that his views on
international order were dated by time with the answer that

human nature does not change in its basic elements it now is
as it was at the dawn of history as our present tragic plight
shows even savages inflict no greater inhumanities than are
going on in the world today 204

the goals toward which he strove are as desirable and as
necessary of attainment today as they were at the beginning
of this century he devoted his professional life to working
toward the goal of establishing the rule of law rather than of
force as the central factor in international life he was im-
placably opposed to the perversion of hobbesian thought
which said that brute power or force and law are synonymous

clark the awesome task of peace

clark our dwindling sovereignty
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he opposed international arrangements among the great pow-
ers to keep the peace by enforcing the status quo upon smaller
states by policies of intervention colonial rule or imperial
governance he possessed a revulsion for aggressive war un-
surpassed by any current commentator known to this writer
he believed in the efficacy of international agreements to
curb war and to circumscribe its means and mitigate its effects
if all efforts to avoid it failed he believed in the necessity of
achieving disarmament agreements and served as a principal
adviser in several such conferences as he believed consistent
with prophets before 205 that armaments possessed would even-
tually be armaments used he devoted much of his professional
life toward the development of peaceful techniques of dispute
resolution from political and diplomatic means such as medi-
ation good offices conciliation and inquiry or fact finding
to judicial techniques such as arbitration or formal court pro-
ceduresce he believed that the united states had a particular
role to play as a peacemaker in world affairs as a city which
was set upon a hill for other nations to see and emulate
this position he believed could be sustained only through
the maintenance of separateness sufficient to insure a political
neutrality which would allow this country to perform the role
of peacemaker and arbiter not by forcible means as the
world s policeman but by the force of moral example in which
our civilization would attract the emulation of others by the
sheer desirability of our society then he believed out of
zion should go forth the law to be adopted by the nations
of the world of their own will 206

whether such neutrality could be maintained by one of
two superpowerssuperpowers around which much of the rest of the world
is polarized may be doubted it would be unfair to president
clarkdarkoark however to impose upon his identification of basic
goals the particular modalities of their accomplishment which
he would have employed at an earlier time under vastly differ-
ent circumstances for while human nature has shown de

20 brigham young saw this and lamented it as the united states was on
the brink of civil war when the nations have for years turned much of their
attention to manufacturing instruments of death they have sooner or later
used those instruments our nation england france germany austria italy
and other nations have exercised their inventive skill and expended much
means in inventing and fabricating instruments of death from the
authority of all history the deadly weapons now stored up and being manu-
factured will be used journal of discourses 8157

clark in time of war
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pressingly little change for the better since the two world
wars the structure of the international system has altered
from that of a european balance to that of a polarization
between two superpowerssuperpowers each fears that its withdrawal from
active international political involvement would see the other
quickly move into the void whether by imperial governance or
hegemonialhegemonicalhegemonial influence and yet both superpowerssuperpowers have had
more than sufficient reason to question the nature of their in-
volvementvolvement in areas within and without their so called security
zones or spheres of influence interventionism has turned
as sour for the intervenors as it has always been for the victims
of such presumptuousness both states have seen the limita-
tions of their effective power and may now hopefully possess
less of that hubris which could lead to their destruction

the basic goals remain the role of peacemaker can only
be exercised effectively by persuasion not by force and that
in turn requires that the spiritual moral and cultural house
of the would be peacemaker be in order the need for the
elimination of aggressive war the mitigation of the results
of war when it cannot be avoided the better way of peacefully
resolving disputes and limiting a disastrous arms race are all
more necessary now than before A policy of colonial or im-
perial interventionism is no more desirable now than in
earlier years and each goal possesses that basic prerequisite
the health of our own domestic polity based upon an increase
in the force of our spiritual moral and intellectual values
for this is the fundamental strength of the nation 207

2andbandand now we can behold the decrees of god concerning this land
that it is a land of promise and whatsoever nation shall possess it shall
serve god or they shall be swept off when the fulnessfalness of his wrath shall come
upon them and the fulnessfalness of his wrath cometh upon them when they are
ripened in iniquity

for behold this is a land which is choice above all other lands where-
fore he that doth possess it shall serve god or shall be swept off for it is
the everlasting decree of god and it is not until the fulnessfalness of iniquity
among the children of the land that they are swept off

and this cometh unto you 0 ye gentiles that ye may know the decrees
of god that ye may repent and not continue in your iniquities until the
fulnessfalness come that ye may not bring down the fulnessfalness of the wrath of god
upon you as the inhabitants of the land have hitherto done

behold this is a choice land and whatsoever nation shall possess it
shall be free from bondage and from captivity and from all other nations
under heaven if they will but serve the god of the land who is jesus
christ who hath been manifested by the things which we have written
ether 2912.2912292912 12

and 1I the lord would fight their battles and their children s battles
and their children s children s until they had avenged themselves on all their
enemies to the third and fourth generation doctrine and covenants 9837.98379857
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may god endow us with knowledge and understanding
help us and our allies to see our task aright give us under-
standing of men and nations bestow upon us justice
tempered with mercy enlighten us that we see the things
that matter as against those that do not give us discernment
of men and nations put pride and arrogance self righteous
ness and intolerance hate and revenge from our hearts and
plant into peoples hearts the ways of peace and righteous-
ness they forsaking force and the rule of might give us
above all else wisdom to govern inin accordance with the
eternal principles of the everlasting gospel for in no other
way and by no other process will peace come permanently to
men 20828

clark the awesome task of peace

0
clarkdarkoark is an able man he works hard thinks straight

and has the capacity of getting at the bottom of things he
is one of the few men to whom after listening to their
statement of a case I1 feel justified inin giving an opinion
without reading all the documents myself

john bassett moore eminent jurist
and authority on international law

in my judgment reuben clark is perhaps the soundest
international lawyer in this country were I1 president
I1 would make him chief justice of the supreme court
no one could have gone there better equipped at the start

philander chase knox
secretary of state
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