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Revisiting Refugee Caps:
A Legislative Proposal for ExecutiveCongressional Compromise
Jason Gardiner1 and Tyler Day2

D

uring the 2016 presidential campaign, Donald Trump
tweeted, “Crooked Hillary wants a radical 500% increase
in Syrian refugees. We can’t allow this. Time to get smart
and protect America!”3 No less radical was when, four months
later, President Obama raised the annual refugee cap to 110,000—
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the largest cap in more than 20 years.4 And President Trump’s
decision to lower the cap to 50,000 by executive order four months
after that was just as radical.5 Eight months after the executive
order, he lowered it to 45,000 for fiscal year 2018, making it the
lowest cap since 1980, the first year the U.S. set an annual cap.6
The partisan divide is obvious in Congress’s reactions
to the presidents’ refugee caps. Bob Goodlatte, the chair of the
House of Representatives committee with jurisdiction over
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Presidential Determination—Refugee Admissions for Fiscal Year
2017, 81 Fed. Reg. 70,315 (Sept. 28, 2016), https://obamawhitehouse.
archives.gov/the-press-office/2016/09/28/presidential-determination-refugee-admissions-fiscal-year-2017. This document is President
Obama’s announcement that the admissions cap for fiscal year 2017
would be 110,000.
U.S. Annual Refugee Resettlement Ceilings and Number of Refugees
Admitted 1980-Present, Migration Policy Institute (Sept. 26, 2017),
https://www.migrationpolicy.org/programs/data-hub/charts/us-annual-refugee-resettlement-ceilings-and-number-refugees-admittedunited. The chart in this report reflects the 2017 cap of 50,000 after
President Trump’s executive order. However, the chart clearly shows
that President Obama’s 2017 cap is the highest since 1995.
Exec. Order No. 13769, 82 Fed. Reg. 8,977 (Jan. 27, 2017), https://
www.whitehouse.gov/presidential-actions/executive-order-protecting-nation-foreign-terrorist-entry-united-states/.

The White House, President Donald J. Trump is taking a Responsible
and Humanitarian Approach on Refugees, (Sept. 29, 2017), https://
www.whitehouse.gov/briefings-statements/president-donald-jtrump-taking-responsible-humanitarian-approach-refugees/. This
is President Trump’s announcement that the 2018 admissions cap
would be 45,000.
U.S. Annual Refugee Resettlement Ceilings and Number of Refugees
Admitted 1980-Present, Migration Policy Institute (Sept. 26, 2017),
https://www.migrationpolicy.org/programs/data-hub/charts/us-annual-refugee-resettlement-ceilings-and-number-refugees-admittedunited. This chart does not show the fiscal year 2018 cap, but it does
show clearly that the cap has never been as low as 45,000 since 1980.
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immigration, called President Obama’s action “unilateral.”7
Likewise, one-third of the Senate wrote a letter to President Trump
pleading with him to raise the cap after he lowered it for 2017.8
The current system of setting the annual cap on refugee
admissions calls for consultation between the president and
Congress;9 however, that consultation is not happening to the
extent prescribed by the Refugee Act of 1980, an amendment to
the Immigration and Nationality Act (the INA). We propose that
the INA be modified such that the Committees on the Judiciary
in the Senate and the House must approve the president’s
proposed refugee cap by a two-thirds majority, except in
emergency cases as specified in Section 207(b) of the INA.
We will begin this paper by briefly reviewing the history
of refugee law since World War II in Part I. The U.S. has long been
a leader in refugee aid and resettlement. Although the U.S. does
much more than resettle refugees to help alleviate crises in the
world, the annual admissions cap is a visible indicator of how well
the nation is combatting the international refugee crisis—not only
for its citizens, but for observers watching from across the world.
In Part II, we will discuss why a refugee cap that careens between
both extremes from year to year and from president to president
is a mirror of partisan politics, not of the stable foreign policy the
United States needs. We will show in Part III why the amendment
we propose is constitutional. In Part IV we will explore analogies
to setting the refugee cap. In Part V we will demonstrate how
this amendment will help solve other problems in both national
and international refugee resettlement. Finally, in Part VI, we
7

8

9

Juliet Eilperin, White House Raises Refugee Target to 110,000, The
Washington Post, (Sept. 14, 2016), https://www.washingtonpost.
com/news/post-politics/wp/2016/09/14/white-house-plans-toaccept-at-least-110000-refugees-in-2017/?utm_term=.befda49c0499.

Letter from Jeanna Shaheen, U.S. Senate, et al., to Donald Trump,
President (Sept. 25, 2017).
http://greateras1.org/wp-content/uploads/2017/09/20179-25-Shaheen-Murkowski-Murphy-Refugee-Letter.pdf.
Immigration and Nationality Act, 8 U.S.C. § 1157 (2013).
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will address some of the problems and costs of our proposal.
I. Post-WWII refugee law

The most influential definition of the term refugee
was established in 1951 by the UN Convention Relating to the
Status of Refugees. It states that a refugee is any person who,
owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such
fear, is unwilling to avail himself of the protection of
that country; or who, not having a nationality and being
outside the country of his former habitual residence as a
result of such events, is unable or, owing to such fear, is
unwilling to return to it.”10

The 1951 convention applied this definition to refugees forced
from their homes during World War II. It was amended by a protocol
in 1967 that applied the definition more generally to all refugees.
A. The Refugee Act of 1980

The UN convention and protocol influenced Congress’s
most recent and comprehensive piece of refugee legislation,
the Refugee Act of 1980, which amended the INA. The act
borrows the UN convention’s definition of the term refugee.11
One of the stated purposes of the Refugee Act is to
“provide a permanent and systematic procedure” for refugee
admissions.12 Section 207(a)(2) of the act lays out the method
10
11
12

United Nations Convention Relating to the Status of Refugees art. 1,
(Jul. 28, 1951), 189 U.N.T.S. 137.
8 U.S.C. § 1101, 101(a)(42) (2013).

Refugee Act of 1980, Pub. L. No. 96-212, § 101, 94 Stat. 102 (1980).
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for setting the annual cap on refugee admissions. The law
reads: “the number of refugees who may be admitted under
this section in any fiscal year after fiscal year 1982 shall be such
number as the President determines, before the beginning of
the fiscal year and after appropriate consultation, is justified by
humanitarian concerns or is otherwise in the national interest.”13
In subsection (d) of the same section, the
law elaborates on the meaning of “appropriate
consultation.” According to this definition, the current
steps to setting the annual refugee cap are as follows:
1. Report: Designated Cabinet-level representatives
provide a report to Congress on the refugee situation, projected social and economic effects of refugee resettlement, and other information. This report
is to be submitted two weeks prior to discussions.
2. Consult: The president’s representatives meet with the
Committees on the Judiciary of the House of Representatives and the Senate to consult about the proposed cap.
3. Determine: In consultation with these committees,
the president makes a determination on the number of refugees the United States has the capacity to
admit in the coming fiscal year, in keeping with humanitarian concerns and the national interest.14
The amendment we propose will enforce the “permanent
and systematic procedure” established by the Refugee
Act, thereby helping to accomplish the intent of the act.
B. The Current International Refugee Crisis

The current refugee crisis surpasses any previous crisis
in history, and it is growing inexorably. As such, reforming the
system of admitting refugees is timely and pertinent. As of 2016,
there were 65.6 million forcibly displaced persons worldwide,
13
14

8 U.S.C. § 1157 (2013).
See id. § 1157.
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22.5 million of whom were classified as refugees.15 The chart
below, created by Pew Research Center, shows the percentage
of the world’s population that had been displaced as of 2015.16

The United States is consistently a leader in refugee
resettlement. In the 2016 fiscal year, the US admitted 84,995
refugees,17 far more than any other resettlement country.
However, frontline countries like Turkey and Pakistan host
many more displaced persons in camps and other settlements
(in 2016, 2.9 million and 1.4 million, respectively). Hosting is a
temporary measure; resettlement denotes a more permanent
one. To put the crisis in terms of resettlement, 189,300 refugees
15
16

17

Figures at a Glance, UNHCR (Jun. 19, 2017), http://www.unhcr.org/
en-us/figures-at-a-glance.html.

Phillip Connor & Jens Krogstad, Key facts about the world’s refugees,
Pew Research Center, (Oct. 5, 2016), http://www.pewresearch.org/
fact-tank/2016/10/05/key-facts-about-the-worlds-refugees/.
Jens Krogstad & Jynnah Radford, Key Facts about refugees in the U.S.,
Pew Research Center (Jan. 30, 2017), http://www.pewresearch.
org/fact-tank/2017/01/30/key-facts-about-refugees-to-the-u-s/.
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were resettled worldwide in 201618—less than one percent
of the total number of refugees. In this steadily worsening
crisis, it is more critical than ever to improve the way that the
United States handles refugee resettlement. The amendment
we propose will be one step toward improving that system.
II. Why is the amendment necessary?

As it stands, the legislation is weakly worded: it calls
for consultation but provides no means of ensuring that it
happens. The writers apparently saw the need for collaboration
between the executive and legislative branches on the issue,
or they would not have included any reference to consultation.
In reality, however, the plain language of the statute leaves
the president with free reign to ignore Congress’s input.
Even a cursory reading of relevant media coverage
about the annual announcement of the refugee cap reveals
this weakness in the legislation. On September 14, 2016,
the Washington Post published an article on President
Obama’s determination for fiscal year 2017 that included
comments from Representative Bob Goodlatte, the chair
of the committee the president is directed to consult:
House Judiciary Committee Chairman Bob Goodlatte (RVa.) criticized the decision, saying policymakers should
focus on reforming the nation’s system for admitting
refugees rather than having the White House set goals.

18

“For generations, the United States has been a safe haven
for people fleeing persecution. We must remain compassionate toward refugees but we also need to make sure
that we use common sense,” Goodlatte said in a statement. “Unfortunately, President Obama unilaterally increases the number of refugees resettled in the United
UNHCR, supra note 15.
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States each year and gives little thought as to how it will
impact local communities. The president also continues
to ignore warnings from his own national security officials and plans to bring in even more Syrian refugees
over the next year.”19

Representative Goodlatte’s description of the
action as “unilateral” raises concerns over the quality of
consultation that took place before the decision was made.
Other Republicans, notably then-Senator Jeff Sessions, joined
Representative Goodlatte in his criticism.20 The response
from Congress was similar the following year. As mentioned
in the introduction, thirty-four senators, including several
from the Committee on the Judiciary, sent a letter to President
Trump on September 25, 2017, urging him to accept more
refugees in the upcoming fiscal year21—an odd thing to do if
the Senators felt that appropriate consultation was happening.
The letter was signed by both Democrats and Republicans.
Officials in the administration itself have acknowledged
that the flexibility in the law has been exploited at Congress’s
expense. In a background briefing for reporters about President
Trump’s announcement, senior government officials stated that
the report to Congress was being delivered on the same day as
19

20

21

Juliet Eilperin, White House Raises Refugee Target to 110,000, The
Washington Post, (Sept. 14, 2016), https://www.washingtonpost.
com/news/post-politics/wp/2016/09/14/white-house-plans-toaccept-at-least-110000-refugees-in-2017/?utm_term=.befda49c0499.
Jeff Sessions, Sessions delivers opening statement on Obama administration’s plan to admit 110,000 new refugees into the U.S., United
States Senator for Alabama, News Releases, (Sept. 28 2016),
https://web.archive.org/web/20161108223311/http://www.sessions.senate.gov/public/index.cfm/news-releases?ID=B60432D7B5D7-49D4-9A5B-83A2FE24BFA2.

Letter from Jeanna Shaheen, U.S. Senate, et al., to Donald Trump,
President (Sept. 25, 2017).
http://greateras1.org/wp-content/uploads/2017/09/20179-25-Shaheen-Murkowski-Murphy-Refugee-Letter.pdf.
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the consultation, not two weeks prior. When one of the reporters
brought this up, the official responded, “Yeah, the legislation I
believe says two weeks to the extent possible, and we have done this
in less than two weeks in the past.” The moderator of the briefing
followed up with “Okay, there we go. Next question, please.”22
Protests
from
Congress
about
presidential
actions on refugee resettlement should raise an alarm.
III. Is the amendment consitutional?

The Constitution delegates authority over immigration
(and, by extension, refugee admissions) to Congress. In Article
I, Congress is given power “to establish an uniform rule of
naturalization.”23 The naturalization clause has been used
frequently to defend Congress’s immigration authority, notably
in Arizona v. United States. In that case, Justice Kennedy held
that “the Federal Government’s broad, undoubted power over
immigration and alien status rests, in part, on its constitutional
power to ‘establish an uniform Rule of Naturalization,’ Art. I,
§ 8, cl. 4, and on its inherent sovereign power to control and
conduct foreign relations.”24 Arizona is a dispute between a state
government and the federal government, but the court’s reasoning
with the naturalization clause unequivocally identifies Congress
(as opposed to the federal government in general) as the source
of immigration authority. Its repeated use in this and other cases
establishes immigration authority as a plenary power for Congress.
Some critics of this reasoning draw a distinction between
immigration and naturalization. According to this argument,
the naturalization clause is not broad enough to cover refugee
admissions. Despite this criticism, there are clear connections
22

23
24

Background Briefing: U.S. Government Officials On the Refugee Cap
for Fiscal Year 2018, U.S. Department of State, https://www.state.
gov/r/pa/prs/ps/2017/09/274464.htm (Sept. 27, 2017).
U.S. Const. art. I, § 8.

Arizona v. United States, 567 U.S. 387, 388 (2012).
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between naturalization and refugee admissions that make it
applicable. When refugees are admitted to the United States, they
are qualified to apply for a permanent resident card (a green card)
one year after their arrival in the United States. The difference
between refugees and other legal permanent residents, however,
is that refugee green cards are backdated to the day of their arrival,
not the day their application is processed by US Citizenship
and Immigration Services.25 Because of this provision, refugees
can fulfill the five-year legal permanent residency requirement
for naturalization more quickly than other legal immigrants.
As such, refugee admissions have an undeniable connection
to naturalization. Admittedly, refugee admissions do not in
themselves constitute a part of the “uniform rule of naturalization,”
but the relationship between the two is close enough that
wresting control over refugee admissions out of Congress’s
hands seems incongruous with the naturalization clause.
There is also ample precedent for reserving immigration
authority for the legislative branch over the executive. In Fiallo v.
Bell, for example, the Supreme Court cited Oceanic Navigation Co.
v. Stranahan, noting that the Court had “repeatedly emphasized
that ‘over no conceivable subject is the legislative power of
Congress more complete than it is over’ the admission of aliens.”26
Likewise, in Sale v. Haitian Centers Council, Inc., Justice Blackmun
wrote in his dissenting opinion that “in some areas, the President,
and not Congress, has sole constitutional authority. Immigration
is decidedly not one of those areas.”27 Justice Blackmun’s
assessment is patently true with specific regard to refugee caps.

25
26
27

8 CFR § 1209.1 (e).

Fiallo v. Bell, 430 U.S. 787, 792 (1977) (quoting Oceanic Navigation
Co. v. Stranahan, 214 U.S. 320, 339 (1909)).

Sale v. Haitian Ctrs. Council, 501 U.S. 155 (1993) (Blackmun. H., dissenting).
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IV. What analogies exist to refugee admission caps?

Several analogies, both in immigration law and in other
areas, justify our amendment. In the INA, Congress sets a general
annual cap of 675,000 new legal immigrants, divided between family
preference, employment preference, and diversity immigrants.28
If Congress has the authority to set general immigration caps, it is
no logical stretch for Congress to have more say in the refugee cap.
Besides authority over immigration matters, there are
many analogies to the type of enforced consultation that we
propose. One example is the protocol for confirming presidential
appointees. Article II of the Constitution states that the president,
“by and with the advice and consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls, Judges of
the supreme Court, and all other Officers of the United States,
whose Appointments are not herein otherwise provided for.”29
In both situations, the president proposes a course of
action, and one or more committees in Congress ratify the course
of action by a supermajority of two-thirds of the committee
members. There are differences, of course. In one case the
committee ratifies judicial appointments; in the other, the
committees ratify a refugee cap. Appointments are ratified only
by the Senate Committee on the Judiciary, but the president is
required to consult with the Committees on the Judiciary in both
the House and the Senate on the refugee cap. In addition, the Senate
committee’s jurisdiction over judicial appointments is written
into the Constitution, whereas the committees’ jurisdiction over
immigration comes from the Legislative Reorganization Act of
1946.30 However, since both issues—judicial appointments and
refugee admissions—lie squarely in the purview of congressional
Committees on the Judiciary, it is reasonable that they would
28
29
30

8 U.S.C. § 1151 (2012).
U.S. Const. art. II, § 2.

Jurisdiction—About the Committee, Committee on the Judiciary,
(Dec. 12, 2017), https://www.judiciary.senate.gov/about/jurisdiction.
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be able to exercise their jurisdiction in analogous ways.
The process for setting the federal budget is also
analogous. In an abbreviated form, the first step is for the
president to submit a budget request to Congress. Both
houses of Congress then pass budget bills, which go back
to the president to be signed or vetoed.31 The system is, in
reality, much more complicated, and our proposal does not
have an analogy to the presidential prerogative of signing
or vetoing a bill, but the comparison is nonetheless a close
one. The president makes a proposal; Congress approves it.32
V. How will our solution help?

One of the reasons that debates about refugee
admissions are so vehement is that the two sides usually argue
about two valid but different things. On one hand, pro-refugee
groups argue that accepting refugees is a moral imperative
and that failing to accept them would be to deny the founding
tenets of the nation. On the other hand, anti-refugee groups
argue that allowing too many refugees in jeopardizes national
security. A moral imperative cannot override national security,
and national security cannot override a moral imperative.
Right now, whichever ideology the president
subscribes to tends to carry the day. That need not be the case,
however. If our proposal were adopted, it would obligate the
president and the Committees on the Judiciary to compromise
because the two-thirds majority requires bipartisan support
from the committee, even in governments where the
president’s party has a majority in both houses of Congress.
31

32

For a simple overview, see
Budget Process, National Priorities Project, (Dec. 12, 2017),
https://www.nationalpriorities.org/budget-basics/federal-budget-101/federal-budget-process/.

For a more complex analysis, see
Introduction to the Federal Budget Process, Congressional Research
Service, (Dec. 3, 2012), https://fas.org/sgp/crs/misc/98-721.pdf.
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Compromises like this are possible and often
give rise to creative solutions. A Brookings report on
the refugee and migration crisis stated the following:
When security, medical, and customs officials are co-located with the populations they are screening, multiple
examinations and interviews can be completed on the
same day. Forward-deployed screening personnel allowed the United States to rapidly and securely screen
over 10,000 Syrian refugees in 2016, a nearly tenfold
increase from the year before. Likewise, the Canadian
government . . . was able to resettle 25,000 Syrian refugees in four months by sending several hundred screening personnel to the frontline states.33

Compromises like these neatly acknowledge both the
humanitarian and the national security arguments, which often
feel irreconcilable. They also create model, consistent systems
that encourage cooperation in the international community.
Encouraging cooperation of this kind is consistent with
the purpose of the Refugee Act of 1980. The introduction to the
act states, “it is the policy of the United States to encourage all
nations to provide assistance and resettlement opportunities to
refugees to the fullest extent possible.”34 On September 19, 2016,
the UN also recognized the need for international cooperation
when it adopted the New York Declaration for Refugees and
Migrants.35 The declaration is a document signed by nations at
33

34
35

Ignatieff, Keeley, Ribble, & McCammon, The refugee and migration
crisis: Proposals for action, U.N. Summit 2016, Brookings, (Sept. 12,
2016), https://www.brookings.edu/research/the-refugee-and-migration-crisis-proposals-for-action-u-n-summit-2016/.
8 U.S.C. § 1521 (1995).

New York Declaration for Refugees and Migrants, United Nations
General Assembly, (Oct. 3, 2016), http://www.un.org/en/ga/search/
view_doc.asp?symbol=A/RES/71/1.

222

BYU Prelaw Review, Vol. 32, 2018

the UN Summit for Refugees and Migrants that year. It contains
commitments and plans by member nations to deal with the
ongoing crises. Among many other points, it states the following:
Large movements of refugees and migrants have political, economic, social, developmental, humanitarian and
human rights ramifications, which cross all borders.
These are global phenomena that call for global approaches and global solutions. . . . Greater international
cooperation is needed to assist host countries and communities. . . .

We acknowledge a shared responsibility to manage
large movements of refugees and migrants in a humane,
sensitive, compassionate and people-centered manner.
We will do so through international cooperation, while
recognizing that there are varying capacities and resources to respond to these movements. International
cooperation and, in particular, cooperation among countries of origin or nationality, transit and destination, has
never been more important; “win-win” cooperation in
this area has profound benefits for humanity. . . .

We underline the centrality of international cooperation to the refugee protection regime. We recognize
the burdens that large movements of refugees place on
national resources, especially in the case of developing
countries. To address the needs of refugees and receiving States, we commit to a more equitable sharing of the
burden and responsibility for hosting and supporting
the world’s refugees, while taking account of existing
contributions and the differing capacities and resources
among States.

Statements like these leave no doubt that
international cooperation is necessary, but enforcing
it will be an intractable problem, as demonstrated by
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the graph below, which shows the number of refugees
resettled by the top five resettlement countries.36

All it takes is a brief visual inspection to see the
grievous imbalance in these data. Granted, the graph above
does not take the populations of those countries into account.
The graph below, which shows national population per
refugee resettled for the top five resettlement countries,
tells a different story, but still one of unequal sharing.37
It should be noted that these data reflect only refugee
resettlement, not the arrival of other migrants, including
36

37

UNHCR Resettlement Fact Sheet 2016, UNHCR, (Dec. 12, 2017), http://
www.unhcr.org/en-us/59364f887.
The data presented above, reported by UNHCR, are slightly different
from data reported by the individual governments involved. This is
because the government figures include submissions not processed
by UNHCR (see below).
Resettlement Data, UNHCR, (Dec. 12, 2017), http://www.unhcr.org/
resettlement-data.html.
UNHCR, UNHCR Projected Global Resettlement Needs (2016), http://
www.unhcr.org/575836267.pdf.
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asylum seekers.38 Many European countries (Germany and
Italy, for example) host vastly more asylum seekers than they
do officially recognized refugees. These data show only the
imbalance of refugee resettlement. Regardless of these caveats,
the high-minded declarations of the UN member states are
not binding enough by themselves to effect significant change.
The United States has called for more international
cooperation in the past, but it would do well to strengthen its clout
in future calls to action.39 To an international (or even domestic)
observer, it may be difficult to see past “Obama’s refugee cap”
or “Trump’s refugee cap” to the United States’ refugee cap. The
amendment we propose would shift focus from the president
alone to the government as a unit. Greater solidarity in this
regard puts the United States in a much better position to make
demands of other nations. On the other hand, if the United States
vacillates on policy and swings back and forth between wildly
different admissions caps based on the president’s politics, the
country cannot promise a consistent response and thus is hardly
in a position to ask other countries to pull their weight in the crisis.
38

39

Refugees and asylum seekers differ in the way they enter a country.
Refugees wait to be processed overseas; asylees apply when they are
already living in a country or at a port of entry. Since many people
who fit UNHCR’s definition of refugee simply arrive at the borders of
European countries, they are counted as asylum seekers before being
recognized by the UNHCR or host country. By reason of geography,
this is obviously not the case in the United States. This graph has some
data on asylee applicants in the EU.
Asylum applications (non EU) in the EU 28 Member States 2006-2016,
Eurostat, (Mar. 15, 2017), http://ec.europa.eu/eurostat/statisticsexplained/index.php/File:Asylum_applications_(non-EU)_in_the_EU28_Member_States,_2006%E2%80%932016_(thousands)_YB17.
png#filelinks.
Remarks by President Obama at Leaders Summit on Refugees, the
White House: President Barrack Obama, (Sep. 20, 2016), https://
obamawhitehouse.archives.gov/the-press-office/2016/09/20/
remarks-president-obama-leaders-summit-refugees.
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VI. How can the amendment adapt to potential
problems and costs?

Potential issues that could arise when passing the proposed
refugee cap reform include difficulty securing the president’s
signature on the bill and gridlock in the Committees on the Judiciary.
Our proposed amendment to the INA will likely face
opposition by any sitting president, since it inherently limits the
power of the executive branch. Reaching the required two-thirds
majority in both the House and Senate to override a presidential
veto could prove too difficult. Like many other bills, our proposal
could die under partisan gridlock. However, the threat of failure
should not deter members of Congress from pursuing this reform.
One plausible solution to this dilemma is to enact an amendment
that does not take effect until after the sitting president leaves office.
If the proposal gets past the first obstacle and becomes law,
it could also face gridlock in the committee approval phase. The
Senate Committee on the Judiciary currently consists of twenty
members—eleven from the Republican party and nine from the
Democratic party.40 The ratio of majority to minority members
in the committee follows the ratio that exists in the Senate. The
House Committee also follows the party distribution ratio in
the House. The committee currently has twenty-four members
from the majority party and seventeen from the minority party.
The imbalance and gridlock could be overcome by refining
the amendment. For example, if the president and Congress fail
to reach a consensus, the refugee cap could default to a number
calculated such that the coming fiscal year’s per capita refugee
admissions remain the same as the previous year’s, or so that
the United States consistently resettles a certain proportion of
the world’s refugees. Such a solution would translate to a gradual
increase in admissions over time. This is not a perfect solution,
however, as it makes it relatively easy to block significant
changes in admissions, even when those changes are warranted.
40

Members—About the Committee, Committee on the Judiciary, (Dec.
12, 2017), https://www.judiciary.senate.gov/about/members.
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Even considering these issues, the benefits of the cap
reform significantly outweigh the costs. Under the proposed
reform, both Congress and the president would have significant
influence over the cap, which would fulfill the intent of the Refugee
Act of 1980 to establish a uniform system for refugee admissions.
VII. Conclusion

The current procedure for setting annual refugee
admissions caps is deficient because it fails to accomplish
the compromise written into the INA. The “appropriate
consultation” prescribed by the act has no relation to the
president’s decision. Therefore, we propose an amendment
that requires the House and Senate Committees on the
Judiciary, with whom the president is required to consult, to
ratify the president’s refugee cap by a two-thirds majority.
The proposed amendment aligns with Congress’s
constitutional immigration power, which has been
confirmed by the Supreme Court. Congress’s statutory
power to set the annual immigration cap suggests that it
should have more say in setting the refugee cap as well.
Amending the INA would pay dividends both domestically
and internationally. The compromises that the amendment would
engender between the executive and legislative branches would
allow the government to admit more refugees without sacrificing
security. Solutions like this would satisfy both humanitarian and
national security concerns. In addition, the resulting consistency
in foreign policy would position the United States to be able to
demand more cooperation among other resettlement nations.
The United States is, and must continue to be, a global
leader in managing the largest refugee crisis in history. Our
recommendation would lead to bipartisan compromises,
allowing the country to resettle refugees more effectively
and call for international cooperation more forcefully.

